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EXECUTIVE SUMMARY

The Department of Natural Resources (DNR) commissioned this report to document public
feedback about proposed revisions to state rules relating to the determination of fully
appropriated basins, subbasins, or reaches. The public feedback was gathered in advance of
Public Hearings tentatively scheduled for late summer 2013. Public feedback was primarily
gathered through six (6) public meetings conducted in Norfolk, Valentine, Scottsbluff,
Kearney, Beatrice, and Lincoln, Nebraska during May 2013. Other feedback channels were
also available through the DNR website, paper forms that could be mailed/emailed/faxed,
and other mailed/emailed/faxed communications. Nearly 100 individuals attended the public
meetings. DNR received 24 pieces of written feedback from individuals (n = 12) and from 19
organizations (i.e., some of the 12 pieces of written feedback represented more than one
organization). Responses were categorized as those that were primarily questions (n = 172)
and those that were primarily comments (n = 128). More questions and comments were
related to the methodology than any of the other categories within their areas (questions
about methodology = 82; comments about methodology = 35). Other categories of questions
that were popular included Questions Related to Rules Sections (n = 45), and Impact on
Basin Water Planning (n = 24). Other categories of comments that were popular included
Comments Related to Rules Sections (n = 28), Impact on Basin Water Planning (n = 23),
Relationship Between Rules and Methodology (n = 12), and Environmental Considerations
(n=12).
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INTRODUCTION

The University of Nebraska Public Policy Center (PPC) has documented public feedback
regarding the proposed revision to state surface water rules relating to the determination of
fully appropriated basins, subbasins, or reaches. The Nebraska Department of Natural
Resources (DNR), in its statutory role, has developed and proposed rule revisions (Appendix
A: Draft Rules Title 457, Chapter 24). The proposed rule revisions have been a part of a
process that was initiated in 2009 (Appendix B: Timeline for Assessment and Potential
Modification of Department’s Rules Related to its Determination of Fully appropriated
Basins, Subbasins, or Reaches). Further, although not a proposed statutory component of the
proposed rule change, DNR also released a draft of the methodologies used to make the
annual basin evaluations in the coming year (Appendix C: Draft Methodologies). These draft
methodologies were released to provide insight into how the rules would be applied.

Public response to the proposed rule revisions were made available through several channels:

Public Meetings
e Public meeting verbal feedback during the six (6) public meetings held throughout the
state on May 13-16 (Appendix D: Public Meeting Notifications)
e Public meeting written feedback on paper forms handed out to all attendees

Other Written Feedback
e Feedback received through the DNR webform established specifically for comments
about the proposed revision on the DNR website
e [Feedback received by DNR through channels such as mail, email and fax
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PURPOSE AND APPROACH

The purpose of this report is to capture, categorize, and summarize the public feedback
regarding the proposed revision to state surface water rules relating to the determination of
fully appropriated basins, subbasins, or reaches. This document incorporates all feedback
received from April 8 through June 7, 2013. The two PPC staff authors, who developed this
report, attended all meetings, and read all written communications.

This report provides the authors’ summarizations of public feedback and DNR responses
solely for information purposes. The intent is not to provide a transcription or exact
representation of verbal or written comments. This report should not be construed as a
statement of DNR policy or intentions. Any errors in representation or of a factual nature are
solely attributable to the authors.

Feedback from Public Meetings

Two PPC staff attended all public meetings to capture verbal comments. Both staff members
recorded notes during the meetings. The public meetings were also recorded to assist the staff
in capturing the comments

Each meeting was conducted in a similar fashion. Attendees were provided handouts of the
revised rules, the public comment form, and a survey about confidence in a variety of water-
related organizations and interest in public participation (relevant results reported here).
Attendees were also asked to provide their name, affiliation, and email on a sign in sheet.
Jesse Bradley, Division Head of Integrated Water Management for DNR, gave a PowerPoint
presentation (Appendix E: Overview of New Rules for Determining Fully appropriated
Basins and Appendix F: Summary of Narrative Presentation by Jesse Bradley), and then
invited comments and questions. Brandi Flyr, Integrated Water Management Coordinator,
also attended the meetings and assisted during the comments and questions period.

The verbal responses generally fell into two overarching types: those that were questions
asking for clarification or additional information, and those that were comments about the
revised rule and the process. In some cases, where the individual’s response might be
considered both a question and a comment, it was categorized as both.

Other Feedback

PPC staff were provided copies of comments received through other channels (i.e., mail,
email, webform, fax). All written feedback is assumed to represent comments, since there
was no immediate opportunity for DNR to answer questions. Much of the written feedback
included multiple points. The authors included all points that they identified in the results,
meaning that more complex communications have numerous points that are represented.
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RESULTS

Breadth of Participation
The public response process elicited the participation of over 100 persons and organizations,
representing a variety of interests.

Numbers of Participants

In terms of numbers, the public meetings drew variable response; from a low of three (3) in
Valentine to a high of 34 in Lincoln (Table 1). 24 pieces of written communications were
received from 24 individuals (n = 12) and on behalf of 19 organizations (some letters
represented feedback from several organizations).

Table 1: Public Meeting Attendance

Meeting Location Persons Attending
Norfolk 15
Valentine 3
Scottsbluff 24
Kearney 11
Beatrice 5
Lincoln 34

92

Affiliation of Participants

A survey distributed at the public meetings asked participants to indicate which category best
represented their affiliation. Although the survey asked participants to check only one
affiliation, five (5) respondents checked multiple. The majority of those attending the public
meetings were staff or board members of a Nebraska Resource District (n = 27) (Figure 1).

Figure 1. Participant Affiliation

Staff or board member of a NRD

Staff or board member of an irrigation or public power district
Private citizen

Other

Agricultural producer

staff or elected official of a municipality

Staff or elected member of a state agency

Staff or board member of a local/statewide association

Staff or owner of an agricultural related business

Media representative

Banker/lender

o 5 10 15 20 25 30
Other affiliations offered were: Attorney for NPNRD, NPVWA, NPVIA, and producer; Consultant for North

Plate NRD; Multi-state/federal organization staff; National Parks Service employee; None of the above; Staff of
non-governmental organization; Wyoming resident.
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The affiliation of individuals who provided feedback through the mail, email, webform, or
fax was not collected.

Categories of Questions and Comments

Most of the feedback were deemed to be questions (n = 172) rather than comments (n = 128).
Within both the questions and comments categories, most feedback was related to the draft
methodology to make annual basin evaluations (questions, n = 82; comments, n = 35).
Frequency of categorized feedback is displayed in Table 2, in order of most to least.

Table 2. Frequency of Public Feedback within Categories

Participant Questions 172
Questions Related to Methodology 82
Questions Related to Rules Sections 45
Impact on Basin Water Planning 24
Plan for Public Response to Rules Change 8
Impact of the Rules Change 7
Miscellaneous 4
Why the Rules Change 2

Participant Comments 128
Comments related to Methodology 35
Comments Related to Rules Sections 28
Impact on Basin Water Planning 23
Relationship Between Rules and Methodology 12
Environmental Considerations 12

Clarity in Rules
Opportunities for Public Input
Timing of Rules Change
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PARTICIPANT FEEDBACK

Participant feedback and DNR responses during the public meetings are paraphrased, rather
than intended to be transcripts. First, participant questions are provided, followed by
participant comments. Written comments are asterisked (*) and are not followed by any DNR
response. The sub-categorizations are ordered to enhance readability and flow, rather than by
popularity (as was displayed in Table 2, above).

Participant Questions

WHY THE RULES CHANGE
What was the motivation for the rules change?
The motivation behind the rules change center on three aspects: the need to determine
the difference between fully and over appropriated basins, a legal challenge to a fully-
appropriated designation and the ruling of the Nebraska Supreme Court reversing this
designation, and the need for a seamless transition to water planning. In 2009, the
department was finalizing their integrated management plans (IMPs) with the NRDs
located in the over appropriated portion of the Platte River Basin; one component of
the IMPs is the differentiating between over appropriated and fully appropriated.
While analyzing the current rules and the methods for the Department’s Annual
Evaluation, it was determined the current rules did not align with the current
integrated management plans. The NRDs were interested in working with the
Department to look at different methods that could be utilized. During the same time,
a preliminary designation in the Niobrara water basin was challenged; the ruling of
the Nebraska Supreme Court reversed the designation and found the rules to be
ambiguous in certain circumstances. Work under LB962 (2004) has been progressing
for nearly a decade with focus on how to make the Department’s Annual Evaluation
align more seamlessly with the subsequent planning processes.

What is the purpose of this rules change? With the Supreme Court able to
overturn rules and laws, where does final judgment lie?

In general, the purpose of the rules is to provide information to support proactive
planning; an additional element of the evaluation is to provide a forecast for future
development and future water use. NRDs in the Lower Platte Basin are starting to
develop a voluntary basin-wide management plan to determine future needs of water
supplies and water uses.

IMPACT OF THE RULES CHANGE
If Lower Platte Basin was fully appropriated and the city of Lincoln flexed their
senior water rights, what affect would this have on the Loup and Elkhorn
basins?
This would not have an impact on this analysis. Assumptions on how this would
affect an IMP cannot be made without knowing the goals and objectives of the IMP.
In statute, there are various controls available and it is those controls that would
potentially have an effect.
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The Lower Niobrara has one year remaining on their full-appropriation
designation before it is reevaluated. Will the new rules remove or amend this
timeline?

That will be at the discretion of the DNR director. Information to support the analysis
is currently being collected; if the analysis does not occur, this information will still
prove useful for planning.

What are the implications for the Loup and Elkhorn if the city of Lincoln calls
upon their senior water rights?

This call would not have changed the outcome of this analysis; the analysis
incorporates Lincoln and Omaha’s consumption and instream flow demands. Impacts
of the call would have been administrative and to junior water users. This approach,
outlined in the rules, does not guarantee there will not be water shortages; instead, it
focuses on an overall balance of water supplies and water uses.

Will this evaluation provide the NRDs with information as to what wells could
be shut down to provide a quick response in times of water scarcity?

No. The evaluation is not looking at regulation of water supplies; instead, the focus of
the rules is to determine when to start planning and water management plans to
protect existing water users.

How would or could the rules change affect the over appropriated basin?

The rules change would affect the over appropriated basin in the ways the NRD and
DNR choose through their joint plans. The DNR will work with the NRD to develop
goals and objectives based on the available information on water supplies and water
uses. If an agreement is not reached, no plan is developed and the issue would go to
the Interrelated Water Review Board; this action has never been needed as the NRDs
and DNR have always been able to develop an amicable IMP. Work with the NRDs
in the over appropriated basin will continue to develop an IMP and identify goals for
the next incremental period.

Would development — industrial, commercial, domestic — prior to a designation
be regulated differently than development that comes after a fully appropriated
designation?

Possibly. These are decisions that would be determined through the integrated
management planning process.

Does the rule change have any significant impact on instream flows?
Instream flow appropriations will be incorporated into this evaluation. The only
entities that can currently hold instream flow appropriations in Nebraska are the
Game and Parks Department and the NRDs.
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PLAN FOR PUBLIC RESPONSE TO RULES CHANGE
Is it possible for the rules to change?
Yes, the DNR wants input on the rules. Substantial thought and collaboration has
taken place throughout the development of these rules. Thoughts and comments are
highly desirable as they will be incorporated into the final draft of the rules.

Can the June 7, 2013 deadline for comments be extended?

Public meetings of the Platte Over appropriated Committee have been held in North
Platte with the five NRDs that initiated the study; stakeholder meetings have been
held to inform other NRDs of any and all developments. The rules change was
expected to be initiated a year ago; however, work on the process was necessary and
the timeline was delayed. The Lower Platte Basin will be reevaluated this year,
causing a greater sense of urgency to complete the rules change and complete the
evaluation with the new rules.

Is a redline version of the draft rules available?

The only things that remains in the revised rules are section 3 (the hydrologically
connected area), and the information considered was updated. Thus a redline version
would not likely be very useful given the wholesale changes that have been made.

Is the DNR still open to minor tweaks to the rules to support the Nebraska
Supreme Court Decision?

These are the draft rules; the DNR is looking for comments to improve these rules. If
the new rules cannot be adopted in time for the annual evaluation, the current rules
will be used.

When will use of this concept begin?

The intent for moving forward is to compile comments from the question and answer
meetings until June 7 at which point necessary modifications to the rules or methods
will be made. Public hearings will be held during the end of summer to determine if
these rules should or should not be adopted. If adopted, the current rules would be
replaced during the final quarter of 2013, likely in December.

Will these models be integrated into the 2012 evaluation?

Further investigation of the data would need to be done to specifically answer that
question. The analysis this year will use previous analytical tools in areas, where
applicable. Moving forward, groundwater models will replace these analytical tools.

How are public hearings going to be conducted? Where will they be held?
An attorney for the DNR will likely handle the hearings. There will likely be more
than one hearing throughout the state; however, nothing has been finalized.

Can an additional bullet be included in the PowerPoint presentation slide deck
to acknowledge precipitation and recharge on the total basin water supply slide?
Supply takes into account the water supply that would be available if no consumption
occurred; in doing so, it might be helpful to clarify this point.
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IMPACT ON BASIN WATER PLANNING
How will this affect those working toward establishing a voluntary IMP?
Implications can be found in Section 01.002 B of the rules. The NRD would establish
a management area for hydrologically connected waters; the NRD would have three
(3) years to establish a management plan after a designation is made. The
management process will allow a NRD to parse off junior users if a fully appropriated
designation is made, effectively protecting existing users.

Is there the potential for a quick response to satisfy needs downstream?
The Department would not set any such requirement, however this could be worked
out through a basin-wide plan.

If, in the future, a basin becomes fully appropriated and Lincoln institutes a call
for senior water rights, would an IMP be necessary to transfer water to other
municipalities?

That would be the decision of the local NRD.

The State of Nebraska is considering participating in the J2 Return Project,
could some of this water be utilized to offset some demands if an NRD choses to
participate with the state in this project?

The Twin-Platte NRD, Tri-Basin NRD, and Central Platte NRD have been brought
into this project; the DNR and those NRDs have agreed upon terms to share this
water. The first increment of the Platte IMPs is focused on locations designated by
the Platte River Recovery and Implementation Program, and the next will look at
state flow and appropriation of the system to mitigate post-1997 uses.

Will a cap be placed on annual water surplus?

No, there is not currently a cap on annual water surplus as that did not come out of
the evaluation and the assessment completed by the consultants. Usable supply caps
may need to be recognized for years similar to 2011.

The current rule seeks to be built on the premise that people should not be
encouraged to put large investments in irrigation without having the expectation
that the water will be available for an economic use. The new concept seems to
abandon this approach. Is this correct?

No, this is just being done by a different means. The new rule looks at water supplies
to determine if there is enough water to support the use or not. The amount of water
necessary to support the usage will be dependent upon the type of water needed:
groundwater or surface water. New surface water permits are made aware they are
subject to prior appropriations and do not guarantee them anything in the future.

The Central Platte NRD has a pending application for surface water
appropriated for D680 and D680-R in which they propose to change the purpose
of the use of certain appropriations of the six mile ditch company and the 30
mile canal from irrigation and incidental underground water storage to instream
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use by direct surface water return. My understanding is former surface water
users will be supplied with ground water to offset their loss of surface water
appropriations. How will groundwater wells that have been or will be drilled
affect the methodology in determining downstream obligations to meet the
demands of the new wells?

The methodology will be used in coordination with the NRDs in the overappropriated
basin to develop this process and technical analysis aimed at identifying the
difference between current and fully appropriated levels. Information is made
available to outline the activities in the Platte River Basin. These Rules are intended
to be used to develop information on water supplies and water uses in close
collaboration with the NRDs in the over appropriated basin and help establish goals
and objectives in the next increment of the IMPs. The rules are not meant to regulate
or permit activities; they are about proactive planning to protect current water users.

Do any of the NRDs have mandatory meter installation?

Yes, some of the NRDs currently have mandatory metering on some wells; many
NRDs have mandatory metering requirements for the development of future wells.
The entire Republican Basin is metered, nearly all of the Panhandle is metered, and
the Lower Elkhorn is beginning to instill mandatory metering on all new wells.

Currently, the DNR only manages senior and junior surface water rights and
cannot administer groundwater wells; how is the DNR going to deal with this?
Details can be considered through the IMP process as to what is desirable. There is no
requirement for an NRD to put requirements on existing users that are in place at the
time of a designation; users entering the system after a designation could be
considered differently.

The city of Lincoln has a permit for 110 million gallons of water per day; the
current consumption per day is around 140 gallons per capita. Through
conservation, the city of Lincoln is extending the period of time before it needs to
request more water. Will the permit for 110 million gallons be protected?
Groundwater consumption for municipal water system with unique water permits will
be handled in a similar way. Large municipalities have acquired a right inclusive of
future water needs. The new rules are planning to recognize those future water needs.

Was the original senior water right call for Lincoln for surface water?
The Department only administers for surface water rights.

How is DNR handling surface water rights that are inactive?

The DNR is continually working on field investigations and has information
regarding mapped water right locations. In the new rules, most surface water rights
have a netting effect as they are taken into account in both water supply and water
demand. Thus, inactive surface water rights would not have a significant effect on the
analysis.
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Will new uses for development — instream flow, hydropower, irrigation, etc. —
downstream of Lewellen be incorporated into the formula to determine the
amount of downstream demand that is charged to the area above Lewellen?
Through the fully appropriated evaluation, per statutory regulation, future
development is assessed,; this evaluation is informative and is not used to make any
determinations.

Why are downstream depletions and downstream pumping demands assigned or
proportioned upstream when the upstream NRD has little to no control on
downstream pumping or demand?

The new rules rely on providing information. The technical data identifies how much
water is in the system and what proportion of that water supports downstream
demand; the rules seek to identify this in the process and recognize where water
originates and where it is consumed.

Do downstream depletions for surface water and groundwater affect upstream
NRDs?

It does not have to affect the upstream NRDs; it affects the planning of downstream
NRDs. Necessary additional actions by upstream NRDs will be determined through a
collaborative effort between local NRDs and the DNR.

The methodology points out that the North Platte NRD has a vested interest in
monitoring and participating in the planning processes of downstream NRDs.
Downstream users are not perceived to have a significant impact on upstream basins.
These conversations would be beneficial during the basin-wide meetings and would
best be addressed through existing planning efforts.

Should upstream NRDs have some say in the planning process of downstream
NRDs since downstream management decisions to reach fully appropriated
designation or keep them under fully appropriated might have an impact on the
upstream NRD in a time-delayed fashion? | contend yes. If so, can they help us
get into that process?

A basin-wide plan in the Lower Platte is being developed through a coalition of the
seven (7) NRDs; the first action of the this group, inclusive of the DNR was to invite
all potentially effected NRDs, including the North Platte NRD to participate in this
planning coalition. The North Platte NRD chose not to participate; they continue to
have an open invitation to join the coalition.

The incorporation of downstream demands gives upstream NRDs a perceived
standing in the management plans of downstream NRDs as their water use can
potentially affect the upstream NRDs water appropriations. Do upstream NRDs
need to adjust their IMP in accordance to downstream NRDs water supply?
This is exactly why there was a basin-wide plan; all those provisions were outlined in
this basin-wide plan. General guidelines were set during the basin-wide plan to agree
upon consistent methodologies and framework which were used to implement local
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plans; each entity reported on these plans annually. Discussions of one NRDs effect
on another have occurred during basin-wide meetings.

Could mitigation efforts upstream alleviate mitigations efforts downstream?
There can be benefits to holding water upstream as long as possible, allowing it to
trickle downstream; if this can be enhanced, the basin may want to consider this
action. It is too soon to know what specific mitigation efforts may be needed.
Mitigation will not occur, unless it has a positive impact on water users.

Can an unmet downstream demand cause an upstream basin to become fully
appropriated?

This could lead to a designation in some circumstances; however, this could be
worked out in planning. Downstream demands are not appropriations; they are in the
evaluation to help breakdown a basin into sub-basins and provide for inflow
demands.

Does the local NRD have to address issues related to new depletions in the river
caused by their NRD?

Not necessarily. They would only have to address new uses that could harm an
existing user; new uses could be regulated differently or water banks could be
initiated to allow mitigation on a larger NRD scale. This would be a local decision.

Statute referenced in section 4.2.4.3 in the methodology does not restrict to flows
or current uses at time of appropriation; instead, it refers to the current
beneficial uses at time of appropriation.

The DNR’s interpretation of that statute is to look at the levels of development that
were in place at the time of appropriation; this has not changed significantly from the
previous rules, aside from the recognition of ground water development.

The methodology does not indicate a priority system. The majority of the senior
water rights in the Platte River system are above Lewellen. Will consideration be
given to the priority system and preference system in the future?

The only determination these rules potentially impact is a fully appropriated
determination and, in this instance, identifying the difference between over
appropriated and fully appropriated. The rules are not administrative rules that will
dictate how the river is administered; instead, the rules will provide information on
where the water is used, how it is consumed, and the current water balance.

If surface water rights are established, will the permitted amount be used for
consumption?

No. The best available data will be used. Measurable data on water diversion is
available for some surface water rights, while other surface water rights have only
data on appropriated acres available. Field office staff and other data sources will be
consulted to determine what percent of overall water rights are irrigated to proportion
down. Crop distribution at the county level will also be utilized.
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QUESTIONS RELATED TO RULES SECTIONS
Can a designation be made at the sub-basin level?
Designations could be made based on sub-basins (for example South Loup, Middle
Loup. Designations can be as refined as the data and tools will support. The
evaluations will also define downstream demands, allowing for NRDs to incorporate
downstream demands into their IMPs if they choose.

Will this methodology be applied to all basins in the state?
The DNR will have to look at the specific data from each basin to determine if the
evaluation is appropriate or applicable based on the tools and data available.

What will be the DNR’s response to those who question the omission of
recreational and environmental uses of water? Does this fall in state water law?
The demands being considered are discussed in 001.01 D. If recreational water uses
becomes an issue, it can be brought forth to the DNR to determine if the water usages
warrants consideration in the evaluation.

Are districts going to be evaluated individually?
Evaluation will be done at the sub-basin level, not necessarily based on district lines.

Will separate reports be produced for each basin?

Yes; it will be more refined, with each sub-basin being evaluated. Instream flows and
downstream demands will be taken into account for each sub-basin evaluation and
designation; downstream demands are proportioned throughout the entire basin
system.

Would it be possible for a schedule to be developed to identify when each sub-
basin will be announced?

Part of the motivation to finalize rules this year is the Lower Platte Basin will be
reevaluated; the Niobrara is also under 483 restrictions and has 1-2 more years under
the discretion of the director of the DNR. Otherwise all areas not currently fully
appropriated will be evaluated. The Department may have to limit the extent of these
evaluations due to limitations on data and tools in certain areas.

If the summation of the excess exceeds the summation of the shortages, does that
mean the water basin will not be designated as fully appropriated?

Yes. The DNR recognizes there will still be shortages; however, the basin could be
perfectly balanced in the long term with better management.

There is one measuring point on the Big Blue; if the Big Blue comes close to
being fully appropriated, how would the process distinguish between the water
needs of the Upper Big Blue and Lower Big Blue?

If the data is available, the evaluation could be completed at any scale. The current
rules begin at the basin-wide scale for the Big Blue. If the Big Blue is found to be
fully appropriated, an assessment could be done to determine where the water supply
originates and is being used within the basin.
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What is the timeframe between the determination of the methods and the release
of the results?

This will be made available once the report is published. The underlining model
documentation will be in the report. If a preliminary determination is made, there is a
120 day period between the preliminary determination and the final determination.
Going forward, the DNR would like to provide information on the methods before the
evaluation is released.

Will a determination be made on each sub-basin and then the larger basin?
Determinations will be done on each individual sub-basin. Larger basin summaries
may be available on the web portal; the summary may also be aggregated to a larger
basin summary.

Will a model or formula be developed to assist in determining a designation?
Both models and formulas will be developed. Groundwater models will help calculate
groundwater depletions; soil-water balance models will assist in the calculation of
surface water and groundwater consumption; stream flow data will assist with
instream flow demands, hydropower demands, and diversion data. All of these
elements will be described in the methodology; the specific model used will be
documented and peer reviewed. The Nebraska Supreme Court required the evaluation
process to be replicable; in accordance, the methodology will be written in a way that
is transparent and replicable.

The rules say all districts within the 10/50 area in the basin would be
designated?
Yes. Some basins may fall in just one district; some may lie in multiple districts.

The rules do not reference the methodology or the HDR report. Is the intent to
use the consultants’ recommendations as presented or will they be modified?
Some modifications to the HDR recommendations have already been made. For
example, the HDR recommendations for hydropower and instream flows were
modified.

The rules do not specifically reference the methods or the HDR report. Is there a
tie between the rules and the methods or HDR report?

No, there is not a current direct linkage between the rules and the methodology due to
the desire to retain the flexibility of the rules. The DNR intends to make the
methodology available for review and replication. Input on the methods is welcome.
The final methods will contain applicable references to the final rules.

Title 457 is the rule. The methodology states where the statute governs and

where Title 457 applies. This is the overall link.
Yes, that is how the DNR views this.
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Would a designation be made for the entire basin or would a sub-basin be
separated out?

Basins will be separated out into sub-basins to make a designation. It is possible the
entire basin will still be designated as fully appropriated, but the decision will be
made at the sub-basin level.

Do the NRDs have the ability to evaluate at a finer level than just sub-basins?
Yes, if the data is available and appropriate. The choice to look at sub-basins was to
balance annual workload and availability of data and models.

The presentation discussed differentiating between fully appropriated and over
appropriated; however, the rules do not define the methodology used to analyze
the difference between a fully appropriated basin and over appropriated basin.
Why wasn’t a section specifically dealing with over appropriation and fully
appropriated incorporated into the rules?

The methodology used to analyze the difference between over appropriation and full-
appropriation is located in the statutes and thus was not duplicated in the rules. The
statutes dictate that a fully appropriated/over appropriated analysis must occur in a
manner consistent with the rules. The current rules do not align well with the
planning process in the over appropriated basin; the current rules seeks to determine
the current water supplies and uses to better direct the planning process. The statutes
already dictate that the rules must be used during an analysis; rendering a duplication
of information unnecessary.

You are not seeking comment on the methodologies, even though some of the
methodology was incorporated into the presentation?

The methodologies were provided to give people better context of how the rules will
be applied. Comments on the methods are not necessary at this time.

The rules provide little information as to what actions will be taken during the
evaluation. Is the methodology part of the rule and, if not, can the methodology
be changed without going through the same extensive process necessary to
change the rules?

No. The methods are not part of the rules. The overarching concepts of the rules look
at water supplies and water uses during two annual seasons over a representative
period to determine water balances. Specific methodologies are not discussed in the
rules due to a few reasons: existing data and tools throughout the state are not
consistent, the methods do not need to be promulgated, and the methods must be
more flexible than the rules.

At what point is a fully appropriated designation made?

A water supply surplus or deficit is determined for each year in the representative
period; the surpluses and deficits for the entire representative period are summed to
determine if the basin is fully appropriated or not. This evaluation will continue to
roll forward over the representative period.
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Ultimately, the NRD does not have to agree to an IMP; if they do not, it would go
to the Interrelated Water Review Board appointed by the Governor to make the
final decision.

Yes. That is the process; however, this process has not been necessary in the past.

If an NRD allows a new water use in a fully appropriated or over appropriated
basin, are they required to offset the effects of the new uses within their NRD?
The NRD would need to deal with the effects of new water uses; however, they
would not necessarily have to offset these uses. There are processes to manage new
uses through a regulatory process or projects developed that create water banks and
allow new water uses to happen.

What happens following a fully appropriated designation? Will fines be
instituted for drilling more wells?

Stays would go into place to limit or preclude development of new wells and surface
water rights. The IMP could allow for some new development. The main motivation
IS to protect existing water uses and determine what new water uses can be supported
given the current water supply.

What is the timeframe between the determination of the methods and the release
of the results?

This will be made available once the report is published. The underlining model
documentation will be in the report. If a preliminary determination is made, there is a
120 day period between the preliminary determination and the final determination.
Going forward, the DNR would like to provide information on the methods before the
evaluation is released.

Will the December 2013 evaluation be a preliminary determination?
Yes. The report is always a preliminary determination.

Will the evaluation always be in December?
The evaluation will likely always be in the last quarter of the year, typically in
December; however, this will be at the discretion of the DNR director.

Once a basin is determined to be fully appropriated, will information be made
available defining the extent of the water deficit?

Yes, the summation of the water surpluses and water deficits will be calculated to
determine exactly how great the overall water surplus or deficit over the
representative period is. This evaluation will not lead to an over appropriated
designation; instead, it will set a line of balance moving forward.

Theoretically, a basin could shift between being determined as fully
appropriated one year and not fully appropriated the next year?

This situation is possible, but unlikely. Since the intent of the statistics is to capture
wet and dry cycles, as the representative period moves forward, it is likely the wet
and dry cycles will remained balanced in the representative period and will not cause
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the water supply balance to fluctuate drastically within a basin. The statistics will be
reevaluated yearly to ensure the representative period is appropriate.

When will access to the report be granted?

This year, might be different than future years due to time restrictions. Information
will be made available as it is being developed. Going forward, a process may be
developed to disseminate information on the methods earlier.

The incorporation of downstream demands gives upstream NRDs a perceived
standing in the management plans of downstream NRDs as their water use can
potentially affect the upstream NRDs water appropriations. Do upstream NRDs
need to adjust their IMP in accordance to downstream NRDs water supply?
This is exactly why there was a basin-wide plan; all those provisions were outlined in
this basin-wide plan. General guidelines were set during the basin-wide plan to agree
upon consistent methodologies and framework which were used to implement local
plans; each entity reported on these plans annually. Discussions of one NRDs effect
on another have occurred during basin-wide meetings.

Should upstream NRDs have some say in the planning process of downstream
NRDs since downstream management decisions to reach fully appropriated
designation or keep them under fully appropriated might have an impact on the
upstream NRD in a time-delayed fashion? I contend yes. If so, can they help us
get into that process?

A basin-wide plan in the Lower Platte is being developed through a coalition of the
seven NRDs; the first action of the DNR was to invite all NRD’s in the Platte Basin
to participate in this planning coalition. The North Platte NRD chose not to
participate; they continue to have an open invitation to join the coalition.

Can perfect management be explained? It does not seem possible for surpluses in
one year to cover deficits in another year. Additionally, how will surpluses be
captured to carry through to deficits years or decades later? How is perfect
management achieved?

Conjunctive management and retiming the excess flows back into the system are two
examples of current actions aimed to reduce shortages and take advantages of
surpluses. The conjunctive management strategy is currently being used in the Central
Platte NRD and is being considered in the Republican Basin.

Will groundwater and surface water consumptive uses below Lake McConaughy
be charged to stream flow water supply in the North Platte River? This question
is specifically geared toward Rule 001.01 C, which indicated the DNR will assign
a portion of the basin-wide water supply necessary to meet downstream
demands. How much of the basin-wide water supply below Lewellen, Nebraska
will be charged to the North Platte NRD?

Rule 001.01 C assumes that all the water upstream of Lewellen, for example, cannot
all be consumed as users downstream rely on some of that water. Downstream
demands are set into the rules for the purposes of planning. Basin NRDs will
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determine how downstream demand is accounted for during the technical analysis in
collaboration with the DNR. A specific answer to the question is unknown at this
time; however, there would be recognition of the fact that not all the water supply
above Lewellen could be consumed as there is some downstream dependency on the
water.

The methodology points out that the North Platte NRD has a vested interest in
monitoring and participating in the planning processes of downstream NRDs.
Downstream users are not perceived to have a significant impact on upstream basins.
These conversations would be beneficial during the basin-wide meetings and
planning efforts.

Could mitigation efforts upstream alleviate mitigations efforts downstream?
There can be benefits to holding water upstream as long as possible, allowing it to
trickle downstream; if this can be enhanced, the basin may want to consider this
action. It is too soon to know what specific mitigation efforts may be needed.
Mitigation will not occur, unless it has a positive impact on water users.

It appears as though the planning process and the evaluation process are being
blended.

The rules state how water supply and water use are going to be monitored going
forward. It is the approach that is going to be used. Refinements can, and will,
continue. Much of the state currently does not have this type information formatted in
such a usable way.

The methods discuss the impact an IMP — or the process of developing an IMP -
can have on a basin being designated as fully appropriated. Can you expand
upon this?

Rule 001.02 B-C determines if a current IMP or the initiation of a new IMP can
accomplish the same outcome as a designation. This determines if an IMP can protect
existing users similar to a designation. The statutes are being looked at
comprehensively to make preliminary determinations.

If work on an IMP is currently in process, is an evaluation still completed on the
basin?

Yes, a preliminary determination will be made. If an IMP has been initiated and a
management area for hydrologically connected water is established, the NRD would
have three (3) years to finalize their IMP to prevent a designation from being made.
LB483 requirements would be initiated once the preliminary designation was made. It
would then be at the Director’s discretion as to whether an evaluation is made during
that four (4) year period.

The Lower Platte North NRD is currently working on their IMP and would like
to time the release of their IMP to be in accordance with the new rules.

The rules would allow for NRDs to begin working on IMPs immediately. If the IMP
process is currently underway, a final determination would not have to be made in the
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instance of a preliminary fully appropriated determination. Starting the IMP process
now would allow an NRD to remain ahead of the curve.

Once a basin is declared fully appropriated and the IMP process is begun, it is
not possible to terminate the IMP process if a basin is then found to not be fully
appropriated.

In areas that have not been designated, there is a mechanism for reevaluation. If the
NRD chooses to terminate the IMP, they can request a reevaluation; if the
reevaluation determines the basin to not be fully appropriated, the IMP process can be
terminated.

Gaps between the impacts LB962 were intended to address the point at which
NRDs can terminate the planning process to address impacts if they are no
longer designated as fully appropriated or over appropriated.

The evaluation is a technical analysis; the results will not necessarily determine the
next increment, it is an incremental approach. The basin group (POAC) will decide
and implement the goals for the next increment. That data cannot be strictly
interpreted; socio-economic factors and environmental factors must also be taken into
account to set appropriate goals and objectives.

How are demands in hydrologically connected areas, as defined in Rule 001.01

C, going to be evaluated?

The determination of 10/50 areas has not changed and is not intended to change. For
hydrologically connected areas, the groundwater consumption in that area would be
analyzed. Hydrologically areas in the rules always refer to 10/50 areas.

Use of the 10/50 area in the methodology is unclear; is the 10/50 area only used
for determining the groundwater demand or is it also the limit for adjusting the
supply?

Depletions are calculated from where they occur not exclusive of the 10/50 area;
consumption is the only demand considered for the 10/50 area. Generally, 10/50 areas
are used primarily for irrigation consumption.

Does the new methodology threaten to change hydrologically connected (10/50)
areas or will these areas remain the same?

The rule (001.03) is not being changed; if the data and rules remain constant, the
results will be unchanged as well. Using data gathered from a recent evaluation of
eastern Nebraska, the DNR intends to develop ground water models; in conjunction,
some hydrologically connected areas may be modified.

QUESTIONS RELATED TO METHODOLOGY
Who paid for the HDR study?
It was funded through an IWMPPF Grant; the Central Platte NRD, Twin Platte NRD,
and representatives from the other basin NRDs (Tri-Basin NRD, South Platte NRD,
and North Platte NRD) were the applicants on the grant.
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Has the DNR consulted with climatologists at the University of Nebraska-
Lincoln to project future reductions in Platte River flows or increased
evaporation rates across the state?

Climate change was not incorporated; the water supply will continue to be tracked
over time. The process will recognize long term changes through the representative
period.

Was this methodology used in the 2012 evaluation?

No. This process began by working with NRDs in 2009; an outside consulting group
was hired and provided the DNR with recommendations which were initially
conceptualized through evaluations of the Upper Niobrara before being expanded to
the Lower Platte Basin and eventually the entire Platte Basin. The intent is for the
methodology to be applied during the 2013 evaluation.

Was the formula/model arrived at jointly though HDR and the DNR?
The methodology was developed through recommendations from HDR, stakeholder
meetings, the NRD study, and DNR assistance.

The rules do not reference the methodology or the HDR report. Is the intent to
use the consultant’s recommendations as presented or will they be modified?
Some modifications to the HDR recommendations have already been made. For
example, the HDR recommendations for hydropower and instream flows were
modified.

In determining the available water supply, will the method developed by HDR
be utilized?
Generally, the DNR intends to use the same concept, but may modify it.

Will this model (Blue Basin Model) be used in the annual evaluation?
The current intention is to use this model during the evaluation.

Will peer reviews be made to determine what uses can occur and ensure the
review is balanced?

The director of the DNR is committed to ensuring the science behind the evaluation is
accurate. Peer review by outside consultants can occur during the 120 day period
between the preliminary determination and the final determination; this process was
used to overturn a determination in 2009. In the future, the DNR hopes to make the
methods available earlier in the year; the DNR typically consults with the local NRDs
to gather data, information, or models to support the current analysis; irrigation
districts and other water managing entities may also be consulted in the future.

Where is recharge calculated into this evaluation?

Recharge and precipitation are elements of this evaluation and are incorporated in the
groundwater models through the analysis and are parsed out with available tools in
the analysis.
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How is a reservoir parsed out, in terms of a basin supply? If a reservoir is
designated for an irrigation or non-irrigation use, is that accounted for?
Reservoir storage is addressed by parsing it to demands consistent with its use; an
additional demand for only storing the water is not accounted for. Most reservoir
water in Nebraska is used for irrigation; to balance the water supply, water demand is
allocated for the non-irrigation season and the irrigation season.

If basin water uses are greater than total water supplies, the mitigated effect
cannot come from additional basin water supplies (water supplies cannot be
increased to mitigate increased water uses)?

For the technical analysis, there is water supply and water use. Water in the non-
irrigation season could be looked at to mitigate water use in the irrigation season, if
retiming can accomplish this. This has been done through the planning process.

Do the percentages ignore the fact that tributaries have different supply needs
on different days?

This will allow for more sub-basin understandings of the water uses and supplies and
how they affect downstream uses. Many aspects still need to be considered. As more
data is gathered, the process can change and adapt to fit the evolving information.

Is stream flow return (municipal) actively built into the system?

Yes; however, each city is unique. Omaha, for example, pumps from a different river
than they return to. A net pumping calculation is determined by determining how
much water was pumped and how much water was returned in that same basin.

How are comingled acres calculated?

The specifics of calculating comingled acres would be determined in cooperation
with the local NRDs during the evaluation. In other areas in the state, comingled acres
are less prevalent; however, this will be something that will continually be
investigated. Comingled uses would either be categorized as a groundwater use or a
surface water use.

How do the proposed rules treat storage water supplies held in Wyoming for the
use of the North Platte project?

The current rules do not address these water supplies. The objective of the new rules
is to provide information that is useful for planning and setting goals and objectives
for the next incremental period. This requires the DNR to take into account historical
inflows at the state line; this information will not be used to change how inflows
come into the state or for regulation on inflows.

How does this concept build in lag effects of groundwater users that do not
appear as stream flows?

The temporal aspect has been removed from the current rules; instead, ground water
consumption is considered. As a result, conceptually all lagged effects are included.
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Will groundwater demands be an estimated number?

This will depend. The best available information (e.g. certified acres or metered data)
will be used. If this data is unavailable, a similar data set to estimate groundwater
pumping will be created by coupling land use data with soil use models with a soil-
water balance. If only partial data is available, the available data will be used to help
calibrate estimates and ensure accuracy.

Can hydrologically connected areas change overtime with variations in
groundwater levels?

It will not change substantially over time with variations in groundwater levels. The
groundwater model is impacted greatest by the proximity of a well adjacent to a live
stream and the geological properties of the aquifer; these properties do not generally
fluctuate. Refinement of the tools would be more typical; numerical models and
statewide coverage are being developed. Under this process, the 10/50 area could
potentially change.

Hydrologically connected areas are streams that are fed by groundwater. The
rules indicated that the USGS Perennial Stream Map would be used to identify
hydrologically connected areas. Within the Blue Basin, there is a considerable
area that is not hydrologically connected.

In this area a ground water model is being developed; the groundwater model will be
used to calculate a 10/50 area. HDR is developing this.

Will groundwater consumption only be done for wells in 10/50 areas?

Correct, groundwater consumption will only be analyzed in hydrologically connected
areas. The rule defining hydrologically connected areas did not change between the
previous rules and the new rules and will continue to be used going forward. On a
whole, most groundwater consumption in Nebraska falls within a 10/50 area; very
little groundwater consumption occurs outside of a hydrologically connected area.

The statutes include recharge of the aquifer through the system as a provision of
the water supply. How is this considered and does a consumption amount for
ground water recharge need to be included?

Ground water recharge is considered in both the total water uses and total water
supply. All data and methods used in the evaluation will be made available. Sub-basin
summaries will allow for the access of data and high level summaries.

On average, how much water is pumped for any given well in one year?
Generally, a pivot in the eastern portion of the state runs on an average of 90-100
acres. The current evaluation incorporated corn-crop irrigation requirements, which
ranges from 15 inches in the west to 4-5 inches in the far southeast.

If water uses are greater than the water supply, then you are fully appropriated.

When the evaluation is run, anything that is a new use would be over the basin
water supply?
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A few distinctions exist between water supply and water uses. The water supply
balance is determined by looking at the stream flow and water depletions. Surface
water consumption is part of the water supply and total water use; creating an
offsetting effect. Stream flow is a large piece of this analysis and can balance out
other factors; thus a new use may not necessarily result in a fully appropriated
designation.

Are municipal induced recharge permits considered in calculating demand?
DNR would be looking at water consumption under these permits instead of water
flow.

If basin water uses are greater than total water supplies, the mitigated effect
cannot come from additional basin water supplies (water supplies cannot be
increased to mitigate increased water uses)?

For the technical analysis, there is water supply and water use. Water in the non-
irrigation season could be looked at to mitigate water use in the irrigation season, if
retiming can accomplish this.

According to the draft rules, a pivot depletes the river one-tenth of what is run.
This is an average, a pivot could deplete more or less than ten percent of what they
run; depletion is relative to the wells proximity to the stream, and properties of the
aquifer.

Has consideration been made to which gauges would be used in the evaluation
for the over appropriated basin?

The DNR has not identified which gauges would be utilized. The evaluations would
be done in conjunction with the NRDs and the Platte Over appropriation Committee.
A meeting of the Platte Over appropriation Committee will be held on June 3, 2013 to
discuss the steps necessary to begin this analysis.

Will available water leaving state lines be computed into the methodology for the
Lower Platte Basin analysis?
Yes; this will be factored into the proportion of downstream water demand.

How will reservoirs be incorporated into this evaluation?

Most reservoirs were developed to supplement irrigation needs. When taken into
consideration, storage demands are parsed into the non-irrigation season and the
irrigation season. More complex reservoirs — such as Lake McConaughy — represent
the need for the methods to be more flexible.

What tools will be used to measure water usage along the Missouri River?
Complex geology in the eastern portion of the state — including glacier deposits —
creates additional challenges in this area. A recent evaluation of the geology of the
eastern portions of the state was undertaken to determine the best way to assess
ground water depletions. This report recommended using analytical models currently
in use and developing numerical groundwater models; development on these models
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will begin in the coming months. The current methodology would not be used where
data and tools are unavailable; areas of the Missouri tributaries may be part of these
areas.

Can an example of how demand is calculated be given?

Considerations for supply will be based on: stream flow, ground water depletions, and
surface water consumption; water uses (demands) will be based on: groundwater
consumption, surface water consumption, instream flow demands, hydropower
demands, water to convey surface water uses, and downstream water demands. Some
return flows will show up on the gauges, some will not.

Is the adjustment based on the lag effects of the wells up to 2013 or does it go
beyond 2013?

The DNR will look at the full level of consumption from wells, not the lag impact as
it is currently done. All groundwater and surface water development prior to an
instream flow appropriation will be analyzed; the hydrology will then been analyzed
as it moves forward and is available under the appropriation.

What is currently being done or will be done to deal with induced municipal well
appropriations?

There are only a few of these in that state — mainly Lincoln and Omaha. These are
coincident with the instream flows. Consumption will be designated as groundwater
consumption. Consumptive use estimates will depend on the municipality as Lincoln
and Omaha differ significantly.

Are the two gauges identified for the Big Blue on the map the two gauges used?
Yes, that is correct. The methodology allows this to be refined as long as it is
supported by the data and the tools. These gauges would be used in the initial
evaluation; however, other gauges could be used per the agreements in an IMP.

How do the methods calculate instream flows?

A general example is in the methods. Statutes require the DNR to look at instream
flow appropriations and the levels of surface water and ground water development in
place at the time of appropriation

The North Platte NRD is required by statute to have meters on their irrigation
wells; most areas below Lewellen on the Platte have neither meters nor
allocations. For the purpose of applying the methodology, will the department
require measured groundwater pumping or will it rely on estimated
groundwater pumping?

The best available information will be relied upon. If measured data is available, that
will be utilized; if measured data is unavailable, estimated pumping would be used.
Many NRDs in the Lower Platte Basin began requiring metering on new uses in
2009. These metered areas can be used to calibrate estimated pumping.
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Will groundwater demands be an estimated number?

This will depend. The best available information (e.g. certified acres or metered data)
will be used. If this data is unavailable, a similar data set to estimate groundwater
pumping will be created by coupling land use data with soil use models with a soil-
water balance. If only partial data is available, the available data will be used to help
calibrate estimates and ensure accuracy.

How will groundwater data be gathered in NRDs without groundwater meters?
If NRDs have metering data, this information will be used; a process to estimate
water use will be developed for NRDs that do not have metering data. This process
will use a hierarchy of information to create a land use layer to develop groundwater
irrigation acres, including: surface water acres, aerial imagery, remote sensing to
estimate acres, calibrating soil-water estimates with the overall groundwater.

Amount of water pumped does not typically equate to the amount of water
consumed.
The evaluation takes this into account by looking at pumping and efficiency.

Without metering data, will the DNR be able to capture future groundwater
consumption?

The current method captures the full consumption of groundwater use in the 10/50
area. The full consumption of surface water and groundwater will be assessed to
determine the total consumption of hydrologically connected areas as water uses in
hydrologically connected areas will eventually have to use the basin water supply to
balance out. The DNR is confident in the data; the models have been tested and the
hierarchy of the data has been tested and synthesized. Certain areas will still rely on
models; however, improved models or data will be incorporated into the evaluation
process as they come available.

Will groundwater consumption only be done for wells in 10/50 areas?

Correct, groundwater consumption will only be analyzed in hydrologically connected
areas. The rule defining hydrologically connected areas did not change between the
previous rules and the new rules and will continue to be used going forward. On
average, most groundwater consumption in Nebraska falls within a 10/50 area; very
little groundwater consumption occurs outside of a hydrologically connected area.

What databases are going to be used to determine current and future
groundwater consumption?

Presently, certified acres coupled with the soil-water balance model. The soil-water
balance model aids in the determination of net irrigation requirements for a specific
crop. Crop types and acres are analyzed to determine consumptive requirements for
the acres to determine the total consumption. Land use depends on a hierarchy of best
available information. The best available information will always be used and will be
determined by what information is available.

+0028 000



If surface water rights are established, will the permitted amount be used for
consumption?

No. The best available data will be used. Measurable data on water diversion is
available for some surface water rights, while other surface water rights have only
data on appropriated acres available. Field office staff and other data sources will be
consulted to determine what percent of overall water rights are irrigated to proportion
down. Crop distribution at the county level will be also be utilized.

The DNR has done the calculation to determine the water use balance for
surface water users. The new rules leave this obligation to each individual water
user to figure out how often the water might be available.

The DNR could continue to do this; however, water balance is not always predictable.
Determinations of junior water rights are at the discretion of the prior appropriations
system. The issue with predetermining the water supply for junior water rights is the
water supply for the next year is always an unknown.

Are there any instances where the Omaha and Lincoln municipality’s induced
recharge appropriations exceed the instream flow appropriations? Could this
happen if adjustments were made?

No. There are no instances where this currently happens. Induced recharge permits
are generally around 500-700 CFS and instream flow permits at Louisville are
generally around 3,700 CFS.

What is an example of downstream demand?
As an example, the Loup Basin would need to consider instream flow demands in the
Lower Platte.

What hydropower demands are figured into the total water uses?

Specific examples of this can be found on page 13 in the draft methods. Historical
diversion records are consulted for each facility, taking into account how much water
was diverted and on what date. To determine the demand for each day, the total
amount of groundwater depletion for a given day was added to the total water
diverted to calculate total water demand for that day.

The methodology outlines a three-step process for instream flow demands and a
two-step process for hydropower demands. An example given for estimating
instream flow demands begins with 1,800 cubic feet per second and ends with
1,500 cubic feet per second once the process is complete. Can this process be
explained?

The statutes define criteria for fully appropriated determinations with instream flows
defined separately. The statute requires the DNR assess the available water at the time
of designation; the DNR interprets this statute by looking at the development -
surface water development, ground water development, and the remaining supply
available - that was in place at the time of designation. For example, consumptive
levels prior to 1993 will be included when evaluating development for Lower Platte
instream flow appropriations.
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Assigning ground water demands do not make sense as ground water depletions
do not occur upstream. Why is this apportioned upstream?

Surface water and ground water are hydrologically connected. This is just recognition
that hydrologically connected waters — both surface water and ground water — have
some need for stream flow to balance water supply based on a historical consumption.

Will the DNR be including only one wet and dry cycle or will multiple cycles be
included?

The DNR will use the most recent data available and work retrospectively to
determine the most appropriate date range to capture full cycles that it feels represents
the long-term water supply.

How are downstream demands being calculated per section 4.3.2.6 in the
methodology?

Examples of these calculations can be found in the HDR report. Another example is
as follows: if there are 100 units of demand at the far eastern portion of the Platte
River Basin, the Central Platte contributes 20 units, the Loup contributes 20 units, and
the Elkhorn Basin contributes 40 units; upstream proportioning would be given
accordingly. Downstream demands are proportioned based off the upstream water
supply origination.

How is the representative period determined?

Two statistical tests are used to determine cycles in the data: autocorrelation and
Kendall Tau. These statistical tests will allow the DNR to identify cyclical wet and
dry season trends and determine the appropriateness of the date range of the
representative period. These tests were done for the Platte basin with the
representative period ranging from 1985-2010.

Will the representative period remain stagnant at 1985?

No. The representative period will continue to move forward as the evaluation
progresses. The data will be lagged one year from the publication date to ensure
accuracy and completion.

As a representative period moves forward, is it possible for a water basin to
undergo an appropriation designation shift? Can a basin be determined fully
appropriated one year and not fully appropriated the next, and vice versa?

A designation would be granted based off the sum of all deficits and the sum of all
surpluses. If the sum becomes negative, a basin would be designated as fully
appropriated. A one year shortage will not cause a basin to become fully appropriated
if other years are well balanced. A dry trend over many years could cause a basin to
become fully appropriated. Similarly, the representative period could oscillate. This
analysis cannot lead to an over appropriation designation.

Will the representative period be a moving timeline?
Yes, a moving representative period will be used.
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Could the representative period be different across different basins?
Yes. Some basins may be more or less consistent than others creating different
representative periods.

Who makes the decision on length of the representative periods?

Statistical analysis will be used to determine trends in the statistic and determine the
length of the representative period. Autocorrelation will identify cycles that exist in
the data and will determine the most appropriate period to capture wet and dry
periods.

Could a representative period be the same for a number of years in a row?
The number of years in the period may remain constant; however, the years of data
that are utilized would change in future years.

A 25 year projected determination is discussed in the methodology, can you
elaborate on that?

A statutory requirement dictates that current and future levels of development must be
assessed when making the evaluation. Designations are not made based on future
levels of development; instead, projected levels of future development are intended to
provide possible future scenarios.

The details beyond the calculation of water supply and water demand during the
representative period are left to the judgment of the DNR and their consultants.
The DNR will be looking at the best available information and tools. Entities that
may be impacted by the evaluation will be consulted to determine if more appropriate
or accurate data or tools are available. Annual emails are sent to NRD managers to
inquire about surveys or data that should be conducted or collected; this email could
be disseminated on a larger scale, if desired.

For the Loup Basin, what period of time will be used for the representative
period?

The representative period for the Loup Basin has yet to be determined. To determine
this, a trend analysis and autocorrelation test will be run to determine the most
appropriate period. Typically, the representative period in Nebraska is 20-30 years.

The rules suggest that over a period of time a summation of the excesses and
shortages is assessed. What period is used to measure change relative to the
granting of water rights?

This example is specific to instream flow; in statute, instream flow permits are
different in that instream flow appropriations are analyzed at the time of approval (all
development in place must be recognized to determine their effects on instream flow
appropriations). The HDR report recommended comparing the recent period and the
prior period; this was modified in the draft rules so that changes in hydrology would
be included.
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Will the representative period be modified annually?

Yes, the representative period will be reanalyzed every year. If the representative
period is determined to be unchanged, the period will move forward one year. This
will not be 25 years in all cases; the statistics will be annually reevaluated to
determine the representative period.

Regardless of the length of the representative period, will the period be
incremented forward one year at a time?
Yes, that is correct.

Does the representative period move and how many years will be taken into
account?

Yes, the representative period will progress each year. The number of years in the
representative period will be determined using statistical analysis. It is likely the
different basins will have different representative periods; however, it is likely the
representative period will be between 20-30 years.

What statistical analysis tests will be used to determine the representative
period?

Two measures will be used: the Kendall Tau approach and autocorrelation tests.
These tests are identified in the methods. Other indicators could be considered in the
future.

Is the period of record for stream flow in basin water supplies only the
representative period or will all available information be utilized in the
assessment?

The DNR will be looking at the most recent portion of flow records that is
representative of natural hydrological cycles. Statistical analysis will be used to
evaluate trends and identify wet and dry cycles to indicate the best representative
period to use.

Why would the DNR not want to maximize the data used in the evaluation to
capture the best trend lines?

The data will be used in adaptive management process moving forward. Water usage
changes overtime and water usage data from the mid-twentieth century may not be
relevant today. The representative period is long enough that it represents cycles;
however, it is short enough that it can recognize future changes. More recent
information is likely better able to capture future projections of water supply and
water uses.

Is any information available on the website detailing how the representative
period is determined?

The details can be found in the methods or the HDR report. The HDR report can be
found on the annotated timeline available on the DNR’s website.
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The representative period will always use the most recent data but the length of
the representative period could change and could be different among different
basins?

Yes. The statistical analysis may determine the representative period for one basin is
15 years and the representative period for another basin is 20 years. It is unlikely the
representative period will be change drastically from year to year.

Are crop reduction inputs still being utilized?

No; however, Derrel Martin at the University of Nebraska—Lincoln created the
CROPSIM model - a soil-water balance model technical tool — to analyze
precipitation and how it is parsed at the field level. This tool is used in every
groundwater model across the state that has been developed by the DNR. This tool is
used to estimate pumping and recharge and runoff values.

For those who do not have certified acres established, what will be used for the
acres?

A hierarchy of data will be used. Certified irrigation acres are considered the best
available data source; in instances where this information is unavailable, the 2005
CALMIT layer, which identified irrigated and non-irrigated classes, was consulted
along with aerial photos, digitizing of wells, and Census data to determine the
percentage of irrigated lands each year. The GIS Workshop has assisted in these
estimates and information gathering.

How is municipal growth calculated into the analysis?

Some of this information is incorporated into the analysis; Omaha has a water permit
through 2032 projecting their growth. The DNR has typically included these
projections contained within their permit in the analysis.

How are reservoirs dealt with in the methodology?

The demand for surface water use is parsed between the irrigation season and non-
irrigation season. Evaporative losses would be allocated to the season in which they
occur.

Under the methodology, will it ever be possible for the North Platte NRD to
achieve fully appropriated status instead of over appropriated status without
having to retire existing water uses?

There will likely always be some planning process required in this NRD moving
forward. The only thing that would change if a not fully appropriated designation
were reached is the planning process would halt; likely an undesirable outcome to all
stakeholders. The technical analysis will be consulted in conjunction with the
planning process to determine what actions are necessary.

Under the methodology, would it ever be possible for the North Platte NRD to

have the fully appropriated designation removed, assuming there is no change in
the law?
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The designation on the North Platte NRD was statutory and is unlikely to be reversed;
the only way this can be reversed is if the legislature overturns their designation or
drafts a new law. Over $40 million has been made available to the Platte coalition and
other groups for projects; unfortunately, no significant projects have come from the
North Platte NRD area yet.

Why can’t the current methodology be used for downstream analysis?

The current methodology does not have a component for downstream analysis. The
current methods look at junior water rights in the system; if junior water appropriators
have at least 65% of their water needs during July and August and 85% of their
overall irrigation needs, there is no need to designate. This is based on the number of
closures the DNR administers on the surface water system. This methodology could
be applied; however, it does not lend well to the planning process outlined in the
current IMPs.

How will the environmental account appropriation be incorporated into the
evaluation?

Very specific details of the methods for the over appropriated portion of the Platte
still need to be developed or revisited.

Could the current methods be used for a few more years until the direct impact
of downstream demands to upstream NRDs is fully understood?

An evaluation will be done at the end of this year. If the rules are not passed, the old
rules and methods will be used. Other entities in the state are affected by the rules and
are planning for the rules change. The goal of these rules is to protect existing water
uses and proactively manage water balances.

The methods seem to encapsulate that models are inconsistent throughout the
state; different tools could be selected to apply the methods. The Supreme Court
ruled that the rules were required to be written in such a way that different
parties could reach the same conclusions using the same data. If the
methodology is not provided, the rules lack necessary details to accommodate
the requirements of the Supreme Court.

Those are legal matters; the DNR has consulted with their attorney to determine the
appropriate balance between the details in the rule and the flexibility of the rules to
accommodate the information in the methods.

How will existing interstate agreements/requirements be incorporated into the
evaluation?

DNR statutes require all interstate agreements to be honored. Of areas that are not
fully appropriated, only one interstate agreement exists on the Blue Basin. This is a
delivery compact on the state line; when water delivery is interrupted, all water rights
junior to the Compact are closed. This could have an impact on existing users and
would likely be recognized in the methodology.
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Are the main factors to determine the appropriation in the Blue Basin meeting
the Kansas Compact requirements and meeting the surface water diversion
demands?

In this instance, surface water consumption technically has no effect as surface water
is accounted for in the total water supply and total water usage. Downstream water
demands over the representative period will have an effect on this evaluation for
those periods when targets are not met.

MISCELLANEOUS QUESTIONS
How many acres of water leave the state lines at Plattsmouth, Nebraska?
Between 5-7 million acre feet leave Nebraska at Plattsmouth. The actual basin water
supply is likely more like 10-15 million acre feet.

What is the current progress on the CENEB model?
The model should be complete in the next month; documentation for the model may
not be complete at the same time, however.

Is the map of subbasins used in the analysis on the website?
The full presentation will be published on the website and can the map can be found
on page 8 in the methods.

An evaluation survey was previously disseminated; is this survey related to this
process or is it coincidental that the survey is being disseminated at these public
Q&A meetings?

This is coincidental and the DNR is taking advantage of the opportunity to
disseminate the survey. The DNR has been working with the University of Nebraska
Public Policy Center for a year and a half to evaluate DNR’s public participation
processes. The survey does not have an impact on the rules. The survey is intended to
capture the different perspectives of the stakeholders.

Participant Comments

TIMING
If possible, it would be good to lengthen the deadline for public comments
beyond June 7.
Statutory restraints related to completion of the ann