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ll-IE NEBRASKA WATER PLAN 

Nebraska RevIsed Statutes § 2-1507(8) (Supp. 1967) dIrects the Nebraska 
Sol I and Water ConservatIon CommIssion to "plan, develop, and encourage the 
ImplementIng of a comprehensIve program of resource development, conservation, 
and utlllzatTon for the sol I and water resources of thIs State tn cooperatIon 
wIth other loea I, state and federa I agencIes and organ I zatlons." 

LeqTslattve ResolutIon 5, of the 1967 LegIslature, (ReaffIrmed by L.R. 
#72--1969 SessIon).· specifically dIrected the Nebraska Soli and Water Conser
vatIon CommIssIon to prepare a State Water Plan whIch would not only contaIn 
an analysIs and evaluatIon of the State's water and land resources, but would 
also Tnclude an examTnatton of legal, socIal and economIc factors whIch are 
associated wTth resource development. 

The Nebraska Water Plan, as presently planned by the Commission, will 
consIst of four sectTons whTch are brIefly described In the following para
graphs. 

SectIon I. The.Framework Study - The framework study wi II be based on 
reconnaIssance type InvestigatIons and make use of presently avaIlable 
plannIng data In formulatIon of a framework plan. BasIc objectives of the 
study are to assess the present quanttty, dIstrIbutIon, qualIty, and use of 
Nebraska's water and land resources and to provIde a broad guide to the best 
uses of these resources to meet future needs. 

SectTon 2. BasIn StudIes - ThIs sectIon wll I consIst of studIes of 
IndIvIdual river basIns. The studies wJI I.,be made In the detal I necessary 
to Identify potentIal projects, estImate project costs and benefits, suggest 
the order of development, show the reiatlonshTp of each project t9 the State's 
framework plan and recommend local action to accelerate resource development. 

. SectIon 3. Status Summary - Slgnlf~cant federal water resource develop-
ment projects whIch have been proposed for future development are described 
In the summary. All actIve projects for whIch a formal report of some type 
has been Issued are Included. It wIll be updated perIodIcally to reflect new 
proposals and progress In plannIng and development. 

SectIon 4. SpecIal RecommendatIons - ThIs sectIon wI II consIst of rec
ommendatIons for actIon by the LegIslature, Governor and varIous unIts of 
government to Improve the conservatIon, development, management and utIlIza
t�on of Nebraska's land and water resources. The recommendatIons wI II be 
based on an Integrated study of the legal, socIal and economic aspects of 
major problems of resource development • 

v'" 



1HE FRA~ORK STlJO'( 

The Framework Study Is the central section of the Nebraska Water Plan. 
Results of the study wTf I be presented In a rna'n repot"'t with five appendices. 
The appendIces generally present sUlllll!!ltlons of bask data and mlscell~lneous 
SUPP9rting materIal for the main report. 

Appendlx A Is an Inventory of the land resources of the state. Three 
major toplcs, (I) extst'~g land use, (2) land ownershIp, and (3) land 
capab'I'ty are dIscussed. 

Append'x 8 Is an Inventory of the water resources of the State. 

'A summary of the water and land resource prob I ems and needs of the State 
wlll be presented tn AppendTx C. That volume wIll deal wtth problems and 
needs assoctated with water supplIes, IrrIgatIon, draInage, water qual'ty, 
flood control, soIl conservatIon and recreat'on. 

AppendIx 0 wi I I be an econom'c base study pertaining to water resource 
deve~opment.lt 'S not 'ntended that a complete economIc base study wT II 
be accomplIshed. However, those aspects of the economy which would have a 
slgn'flcant effect on water resource development or would be sIgnIfIcantly 
affected by such development wIll be Included. 

Appendix E, presented here, Is a summary of federal and Nebraska laws, 
compacts, court, decrees, government agencies and programs which are Impor-
tant to water resource development In thIs State, . 

The rr.aln report wI II present an abbrevtated SUfllTl8ry of each of the 
'appendIces along wIth an analysIs of the development potentials of the state 
and recommendatIons for development. Included In the recommendattons wIll 
be guIdelInes for determInIng priorItIes of development"a,ternat've poten
tIal physIcal developments and recommendations of act'on requIred to accom
pl'sh the recommended development. The report wIll also analyze the effect 
of the recommended plan of development on the water and land resources and 
the economy of the State. 
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I NTRODUr,r I ON 

This publication has been Initiated by the Nebraska Sol I and Water Con

servation Commission with the purpose of provldlno a volume of broad scope 

coveraoe of the laws, oovernment aqencles and proGrams pertalnlnq to public 

and private protection, development, manaoement, and use of water. Subjects 

are not olven exhaustive treatment; such comprehensive analysis was not con

sidered to be appropriate for a work which Is part of the Framework Study of 

the Nebraska Water Plan. As oart of the Framework Study, this publication 

wi I I serve as backoround and a stennlno-stone for more complete studies of 

Individual leoal tonics with the possibility of future proposed chanqes. 

This publication, thouoh not a definitive work, Is Intended to contain accur

ate Information for oovernMent leaders, technicians and administrators who 

are Interested In laws affectlno water use and mananement in Nebraska. 

A bri~f examination of the tahle of contents discloses that many aspects 

of federal, state and local law and oovernment are discussed. The six primary 

subiect areas are state law, state administrative aoencles and oroarams, 

federal law, federal administrative aoencles and proarams, federal-state 

oroanlzatlons, and subdivisions of state oovernment. The Introduction section 

precedinG each main headlno wi I I provide the reader with a review of the sub

.iect mater\al and some necessary backoround. 

The reader wi I I not find discussions of proposed chanaes of law In this 

publication. However, wei I-recoonized problems with exlstlna leoal situations 

are noted when the courts or commentators have expressed concern, and the 

reader may find other areas where problems are evident. 
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OlAPTER 1. STATE LAW 

Introduction 

Water law Is a complex combination of constitutional provisions, legis

lation, custom and judicial decree. Its explanation Is not easily handled 

and would take a voluminous publication to be thoroughly reviewed. 

In this publication the various aspects of water law In Nebraska are 

briefly depicted, and only the basic rules of a complex system of water laws 

are discussed. For the sake of simplicity and brevity the State Law section 

describe basic rules and purposely eliminates the numerous secondary con

siderations which would necessarily fol low In a complete legal analysis. 

This section attempts to answer no specific questions on Individual or 

unique situations. Likewise, this section should never be solely relied upon 

to answer specific questions, but should only be used to review general legal 

principles. 

Legal Classification of Water* 

Introduction 

Prior to discussing Nebraska water law the reader should become acquainted 

with the legal definitions for several classes of water which are found In 

court opinions and legislative enactments In Nebraska. No attempt Is made 

to cover classifications of water and their definitions as developed in the 

modern scientific fields of hydrology or geohydrology. The work of persons 

In these scientific disciplines requires sophisticated sets of classifications 

to serve their needs. Likewise, the legal classes and definitions discussed 

In this section are presently used In the work of attorneys and judges; and, 

although they do not parallel those of modern science; such legal. classes 

are controll I ng I n the later dl scuss Ions of water law. 

Legal classification of water Is Important because the le~al .rules or 

doctrines to be applied In a given legal dispute will depend In part upon the 

legal "class" of water Involved. The classifications are usually based upon 

* Sources quoted and otherwise relied upon for this part Include: Clark, 
Plan and Scope of Work, in 1 WATERS AND WATER RIGHTS, 16-29 (R. Clark ed. 
1967); Clark and Martz, Classes of Water and Character of Water Rights 
and Uses, In 1 WATERS AND WATER RIGHTS 283-344 CR. Clark ed. 1967); 
Yeutter, A Legal-Economic Critique of Nebraska Watercourse Law, 44 NEB. 
L. REV. 11 (1965) and Harnsberger, Nebraska Ground Water Problems, 42 
NEB. L. REV. 721 (1963). 

2 



the Immediate source of supply. Geologists and hydrologists often find these 

classifications to be artificial and repugnant to the modern concept of the 

hydrologic cycle. 

The hydrologic cycle traces the perpetual progress of water, essentially 

all water, through various environments from the ocean, lakes, and other 

surface exposures to the atmosphere by evaporation and transpiration and then 

to the ground and surface runoffs through precipitation and eventually to the 

ocean and lakes again, being used and reused continually. This concept recog

nizes water In the several phases of the cycle (surface water, precipitation, 

soil water, ground water) as being only transient In terms of Its classifica

tion at many places and times. Courts of law, however, were adjudicating 

disputes between litigants concerned with rights to water supply or liability 

for drainage activity long before the concept of the hydrologic cycle gen

erated concern that the law give actual recognition to the physical Inter

relationships of "sources" of water supply. It was also later that modern 

studies of hydrology produced the scientific data for developing clearer 

theori es of ground water occurrence and movement, 

curacies In legal classifications. 

THE HYDROLOGIC CYCLElI 

Inac-

1. Hutchins, Selected Problems In the Law of Water RIghts In the West, U.S.D.A • 

Misc. Pub. No. 418 (1942) 1-2. 
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The followIng chart lists and briefly defines some generally recognized 

I ega I c I ass,es of water. Not a II of the types ment I oned have been recogn I zed 

as distinct classes In Nebraska. 

WATER 

LEGAL CLASSES OF WATER 

DIFFUSED SURFACE WATER - the uncollected flow 
from failing rain or melting snow, or waters 
which rise In the earth from springs and diffuse 
over the surface of the earth. 
WATERCOURSE- water flowing In a definite 
channel with a bed and banks or sides. 

SURFACE WATER FLOODWATER - water which escapes from a water
course and flows over adjoining lands Inno 
channel. 
LAKE & POND - water substantially at rest In a 
depression of natural origin. 
SLOUGH - river arm apart from the main channel. 
SWAMP - ground saturated but not covered with 
water. J...-----------:--..--..,...-----. 
UNDERGROUND STREAM - water flowing In a well
defined and known channel which Is discoverable 
from the surface. 

~ROUND WATER PERCOLATING WATER - water which seeps or filters 
through the soil without a defined channel and 
which Is not discoverable from surface Indica
tions without excavation. Percolatlnglwater often 
moves through or Is stored In large underground 
waterbearlng material known as aquifers, which 

~ATER FROM 
IsPECIAL 
IsOURCES . 

may be rechargeable or nonrechargeable. 

SPRING - water Issuing by natural forces out of 
the earth at a particular place. 
WASTE or ARTIFICIAL - water due to escape, seep
age, etc., from constructed works. 
FOREIGN - water that has been Imported by a user 
from one watershed Into another. 
SALVAGED or DEVELOPED - water that Is tile product 
of man's efforts In I ncreas I ng or savlng asupp I y. 
STORAGE or EXCESS SUPPLY - project storage, which 
Is the principal source for Irrigation, residential 
municipal uses . 

4 



II/ater t n IIlatercourses 

A Nebraska statute c1eff nes a watercourse as "any depress T on or draw two 

feet below the surround'nq lands and ~.vlng a continuous outlet to a stream 
2/ of water, or river or brook."- This sucdnct deflnltlon has of necess1iy 

been expanded and explaTned by the Nebraska Supreme Court which has declared: 

(1) that a watercourse must be a stream 1n fact, as dtstlngulshed from mere 

surface dralnaqej (2) that tt must have banks and sIdes; (3) that there must 

be a defInite channel flowIng In a partIcular dIrectIon, although flow need 

not be constant. 3/ It would seem that proof of relIable exIstence of a 

true stream would be a determInative factor In the final decisTon of whether 

or not a channel constItutes a watercourse. Such proof could tend to show 

operatIonal relIance by the landowners on the channel because of Its well

defIned exIstence. 

DIffused Surface Water 

Although, logIcally, all waters on the surface of the earth would seem 

to be "surface waters," the courts of Nebraska and other states continue to 

refer to "surface waters" when the more specl flc category of "dl ffused surface 

. waters" Is meant. Problems Involvlng dIffused surface water are usually 
4/ 

related to rights and Ilabliities concerning dra1nage of unwanted water.-

It 1s rare for a landowner to be concerned w1th retaining diffused surface 

waters for use; however, the rule Is well settled that an owner of land upon 

which surface waters arise whIch have not become part of a watercourse or 

lake may retaIn the water for hIs own use.21 Such's not subject to the 

same rules of water rlchts whIch apply to use of watercourses and lakes. 

The Nebraska Supreme Court has defIned surface water as follows: 

Water whfch appears upon the surface of the ground tn a diffused 
state wfth no permanent sogrce of supply or regular course Is 
regarded as surface water.-

2. NEB. REV. STAT., section 31-202 (ReIssue 1968). 

3. For case cltatlons see, Yeutter, A Legal-EconomIc CrItique of Nebraska 
Watercourse Law, 44 NEB. L. REV. II, 11-12 (1965). 

4. The legal rules qovernlnq 11ebll'ty for draInage actlvtiy InvolvIng 
dIffused surface water are dIscussed elsewhere tn thIs volume. 

5. NIchol v. Yocum, 173 Neb. 298, 113 N.W.2d 195 (1962); Rogers v. Petsch, 
174 Neb. 313, 117 N.W.2d 771 (1962). 

6. Scotts Bluff County v. Hartwig, 160 Neb. 823,828,71 N.W.2d 507,511 (1955), 

5 
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A later case stated: 

Surface water Is that which Is diffused over the surface of the 
ground, derived from failing rains or melting snows, and continues 
to be such untl I It reaches some weI I-defined cha~?el In which It 
Is accustomed to and does flow with other waters.-

As previously stated, diffused surface waters do not Include waters 

which form part of a watercourse or lake, however, water found in a de

pression In the earth amounting only to a basin or pond from which water 

will normally disappear by evaporation or percolation Is classified as 

diffused surface water. The distinction seems to rest with the relative 

permanency of the water. 8/ 

Flood Waters 

Flood waters are that portion of the overflow of a stream during times 

of high water which wll I return to the stream at a lower poInt. Nebraska has 

consistently held that water which is a part of the overflow of 

••• a stream which Is accustomed to spl I I flood waters beyond Its 
banks In times of high water and to flow over adjacent lands •.• 
and which flood waters return to the channel of the stream at points 
farther down stream, remains a live stream, and the spilled wate§7 
so flowing out are flood waters and not diffused surface waters.-

Therefore, flood waters are treated as part of a watercourse and not 
10/ as diffused surface waters.-- This determination Is important for ques-

tions concerning rights to use water beneficially by diverting for appli

cation or storage and concerning liability for drainage activity of repel ling 
or diverting water for the purpose of protecting land from the destructive 

effect of water. 

Ground Water (Underground Streams and Percolating Water) 
The Nebraska legislature has defined ground water as "that water which 

occurs or moves, seeps, filters, or percolates through the ground under the 

7. Walla v. Oak Creek Township, 167 Neb. 225, 229, 92 N.W.2d 542, 545 (1958). 

8. Block v. Franzen, 163 Neb. 270, 276, 79 N.W.2d 446, 451 (1956). 

9. Frese v. Michalec, 148 Neb. 567, 573, 28 N.W.2d 197, 199 (1947) • 

10. Chicago, B. & Q. R. Co. v. Emmert, 53 Neb. 237, 73 N.W. 540 (1897). 

6 



11/ surface of the land."- This definition controls for purposes of Interpreting 

what water Is covered by Nebraska legislation on "grounc:lwater." However, 

to the extent that ground water problems are stll I covered by common law and 

ease decisions In the absence of legislation, other definitions have been 

developed and are controlling. 

The Nebraska Supreme Court In a 1933 easel£! recognized the generally 

held distinction between underground waters flowing In known and well-defined 

channels as contrasted to undergrbund waters In channels which are undefined 

and unknown. The first situation constitutes an "underground stream" and the 

second describes "percolating ground water"'; and the court stated that "the 

prl nci pies of I aw govern I ng the former are not app II cab I e to the latter. "..!l.I 
As to underground streams, It Is generally held that the law applicable 

14/ to watercourses determines the rights to use,- while the rights of surface 

owners to use percolat'lng ground water are determined by Nebraska's ground 

water rules. 

One Nebraska writer has commented that al I of the ground water In 

Nebraska Is In a state of percolation and that no underground streams exist 

In this Statej.!21 however, the Olson case did discuss a geological situation 

which would fit the definition of an underground stream. Hydrologists point 

out that the legal distinction between underground streams and percolating 

water has no scientific basls.l§i 

Summary and Comments 
More extensive discussions of legal rules governing the above mentioned 

classes of water are found In other sectIons of this publication. Legal 

classification of water warrants special attention because of the recognized 

disparities between the modern precepts of science and the classification 

touchstones of water law. A succinct statement of the broad problems of 

11. NEB. REV. STAT., section 46-635 (Reissue 1968). 

12. Olson v. City of Wahoo, 124 Neb. 8()2, 248 N.W. 304 (1933). 

13. 1£., 124 Neb. at 810. 

14. See Olson v. City of Wahoo, 124 Neb. 8()2, 248 N.W. 304 (1933) and 
Harnsberger, Nebraska Ground Water Problems, 42 NEB. L. REV. 721 (1963). 

• 

15. Sorensen, Ground Wa.t~!"_:= __ I~_~YJQli~i!l~ -t2L CQIl_~er'yat! on_Cln~_J Il.terferences. • 
42 NEB. L. REV. 765, 769 (1963). . 

16. Harnsberger, supra note 14, at 731 n .. 35. 
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classification Is provided by the fol lowing quotations: 

17. 

• •• A water supply ••• Is almost never In truly static condition, 
awaiting exploitation by man. Its component parts are generally In 
motlon--they have come from some other water supply or supplies, and 
are en route to stili others. Therefore, diversion of water from a 
particular source of supply Interrupts the natural replenishment of 
some other available source of supply. Recognition of this funda
mental relationship Is necessary to an orderly definition of water 
rl ghts. 

The point at which waters are physically appropriated for use--that 
Is. diverted from their natural state and brought under control by 
artificial devlces--determlnes the legal classification of such waters 
for such use. Thus, waters taken from a stream Into a canal. through 
a headgate Installed on the bank of the stream, are classified at the 
point of diversion as waters of a watercourse. regardless of their 
natural origin or subsequent use. Waters diffused over the ground 
and which If not Intercepted would flow over a bank Into a stream, 
but which before doing so are captured by means of an artificial dike 
and thereby simply detained or directed Into a canal, are classified 
at the point of Interception as diffused surface waters. And waters 
percolating through the soil, which, If not Intercepted would seep 
I nto a surface watercourse through the banks or" bottom of the channe I, 
••• but which are captured and brought to the surface by means of a 
pumping plant Installed some distance away from the stream and Its 
subterranean channel, are classified at the point of Interception as 
diffused percolating waters or as ground waters In channels'19~pending 
upon the geological structure through which they are movlng.--

In defense of this legal system of classification. Inherited by use 
from past generations, It may be argued that the quality and useful
ness of water do not depend on the name by wh I en It I·s ca II ed; a I so. 
that the legal classes summarized above are not much more artificial 
than the hydrologist's distinction between surface water and ground 
water: a now-you-see-It now-you-don't distinction that can refer to 
the same water molecule at different times and places. A classification 
commonly Is made to suit man's convenience. He Is likely to become 
confounded, however, If he assumes a separation that does not exist 
In nature, or vice versa. and 1'8~slates or renders judgment on the 
basis of that false assumptlon.-- . 

Piper and Thomas, Hyd
O

OI09'l andWater law: . What Is their Future Conmon 
Ground?, In WATER RES URCESlWo THELAW-,---ruriTvers-ltyoT-Mfch IgariTaw
School, 1958), quoted In Beuscher, WATER RIGHTS (1967) at p. 7. 

18. .!..2.. at 3 • 
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Water RI ghts 

Basic Legal Approach to Conflicts Between Water Users In Nebraska 

When two or more persons are disputing the right to use a water supply 

Insufficient for all, a logical sequence of legal questions is presented. 

The following material Is a very brief outline of the basic Inquiries In the 

order which they must be asked and resolved for determining the relative 

rights to the supply. The purpose of this material Is to orient the reader 

to the subject matter of later discussions of ground water and watercourse 

water ri ghts. 

Situation: Two or more water users are disputing which one has the 

right to make use of a water supply which Is insufficient for al I. 

1st Question 

c. 

WHAT IS THE LEGAL CLASSIFICATION OF THE DISPUfED WATER SUPPLY? 

Poss Lb.W tl es 
.,.--b-.----G-r-O-U-n-d-W-a-t~ 

(percolating grou~1 -
a. Natural Stream Water 

(watercourses & lakes) 

Underground Stream 
(for clarification about 

definition see Legal Class-

d. Diffused Surface Water 
(see Legal Classification 

section) 
I fI cati on) 

2nd Question 
WHAT LEGAL DOCTRINES CAN EACH PARTY RELY UPON IN SHOWING A LEGAL RIGH'I. 

TO USE THE WATER? 

Poss I b I II tl es 

a. If supply Is from a natural stream (both watercourses and lakes): 

Appropriative Right 
Under Nebraska's Appropriation System; 

legislation and Constitution. or 
(See section on "The 

Appropriation System") 

RI pari an RI ght 
Under Nebraska's riparian rights 

doctrine; common law. 
(See section on "The 
Riparian Doctrine") 

~. If supply Is Percolating Ground Water: 

The right to use percolating ground 1 
water Is related to landownership, 
subject to the Reasonable Use Rule. 

(See sect i on on "Ground Water Use Law") 

9 
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c . If supp I Y is an "Underground Stream;l: 

Same~ rules as for surface-water. 
(See sect i on on "Ground Water Use Law") 

d. If supply is "Diffused Surface Waterl1: 

3rd Question 

Landowner may 
found on his land. 

WHICH USER'S LEGAL RIGHT IS "BETTER'l IN TERMS OF NEBRASKA LAW? 

Situation 

Riparian v. Riparian 

Poss i b II i tl es 
• 

Method to Decide Superior Rights 

~~--~------~~-----~-------- - Date of appropriation governs; first 
In time, first In right. (See section 
on "The A r rl atlon S stem") 

Riparian v; Appropriator - - - - - Balance equities; standards enumerated 
In Wasserburger v. Coffee, 180 Neb. 149, 
141 N.W.2d 738 (1966). (See section on 
!IRe I atl ve Status of RI pari an and Appro
priation RI htsH) 

Ground Water User v. GroundWater Rule of reasonable use with correlative 
User (Percolating Ground Water)- - sharing in times of shortage. 

Ground Water User v. Appropriator- No Nebraska rule, but refer to M.U.D. v. 
Merritt Beach Co., 179 Neb. 783, 140 
N.W.2d 626 (1966) 

Ground Water User v. Riparian - - No Nebraska rule, but refer to M.U.D. v. 

4th Question 

Merritt Beach Co., 179 Neb. 783, 140 
N.W.2d 626 (1966) 

IF A WATER USER'S RIGHT IS NOT )HE "BETTER;' RIGHT UNDER THE ANALYSIS OF 

QUESTION THREE, THEN, DISREGARDING THAT FACT, DOES THE NEBRASKA PREFERENCE 

SYSTEM ALLOW THAT WATER USER TO OBTAIN THE WATER THROUGH SPECIAL CONDEM-JATION 
ProCEEDINGS? (See section on the "Preference Systemil) 

10 



a. Is the purpose of the water use by the holder hIgher on the 
IT st of preferences than the purpose of the uSe by the hoi der 
of the "better" rl ght? (The order of preferred uses for both sur
face water and ground water Is (1) domestIc, (2) agrIculture, and 
(3) manufacturlna; power use Is equated wIth manufacturIng use In 
the statutory surface water preferences ) 

b. Can the superIor (preferred) user show that his use Is for a 
"pubITc use"? (ThIs Is probably a necessary showing before con
demnatTon of the water rIght of an Inferior user) 

c. As a oractTcaf matter, can the superIor (preferred) user afford 
to pay the damages? (For example, the value of water to an Indus
trIal user may be so hIgh as to prevent a preferred agrIcultural 
user from beIng able to afford to pay the damages because of the 
re I atT ve worths of the water use I n contrast to the order of 
preferences ) 

Watercourse Use law 

Short HTstory of the Nebraska Rules. Two dIstinct doctrInes of water 

law have been formulated durTnq the growth and development of the United 

States. From the old common law we have Tnherlted the doctrIne known as 

rIparIan rIghts, and from what mTght be cal led "AmerTcan common law" we have 

been gIven the prTor approprlatTon doctrlne.l2I Several of the states 

have accepted eTther one or the other of these two dTverse concepts, but 

sInce 1895 Nebraska has used both rlparTanTsm and approprIatIon In a dual 

system of water rIghts. However, for al I practIcal purposes, acquiring new 

rIghts under the rIparIan dOctrIne has been prohIbIted sInce 1895, as wll I 

be discussed later. The actual use of any sIgnIfIcant amount of the waters 

of our natural streams Is made through rIghts acquIred under the approprla

tTon·doctrlne. 
Rlparlanlsm was recognIzed by the Nebraska Supreme Court In several 

. ·201 cases-- decIded In the late 19th Century. Nebraska's hIgh court, however, 

accepted a modIfIed common law rule of rIparIan rIghts known as the rule of 

reasonable use. That rule provIded that each rIparIan had a rIght to make 

a benefIcIal use of the water of the stream, provIded his use dId not Tnter-

19. PrIor approprIatIon was orTglnal'y a mInIng camp rule Tn the CalIfornia 
gold ffelds, and Tt was later accepted by that state's courts and 
leolslature. 

20. GIll v. lydTck, 40 Neb. 508, 59 N.W. 10~ (1894); Clark v. CambrIdge & 
Arapahoe Irrl~at'on & Improvement Co., 45 Nep. 798, 54.N.W. 239 (1895). 
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fere unreasonably wIth the benefIcIal uses of other proprletors.11i RlparTan 
22/ rlqhts were agaIn consTdered In the cases of Crawford Co. v. Hathaway-- and 

Meno v. Coffee23/ Tn 1903 and were held applIcable to all parts of the State 

tb the extent that the rlparfan doctrIne had not been altered by leqlslatfon. 

The legTslatlon referred TO by the court In those two cases were the 

Acts of 18'71, 1889 and 1895.24/ The Act of 1877 provTded that corporatIons 

formed for the purpose of IrrIgatIon, or water power, mIght acquIre rlghts

of-way for canals, dams and reservoIrs by the exercIse of the power of 
25/ emInent domaln.-- Although the statute dId not expressly confer the rfght 

to acquIre a vested water Tnterest by approprIatIng It to a benefIcial use, 
1.6/ the State Supreme Court dId declare that such a rIght was Implled.--

The Act of 1889, referred to above, declared that all persons, 

companIes or ~orporatlons ownIng or clalmlnglahd on a bank or In the vIcInIty 

of any stream were entItled to the use of the water for IrrIgatIng such 

lands and mlqht acquIre a water rlflht by approprIatIon to a beneflclal 
use. 21/ 

Althouoh these last two statutes are the fIrst codIfIcatIon of an appro

prIatIon doctrIne 1n Nebraska, It Is InterestIng to note that prIorItIes ante-
28/ datlnq the 1817 Act have been recognIzed by the State Board of Irrlgatlon.--

·21. Clark v. Cambrldqe & Arapahoe I rrlgatlon& Improvement Co., 45 Neb. 138, 
64 N.\~. 239 (1895). 

22. 61 Neb. 325, 93 N.W. 181 (1903). 

23. 61 Neb. 500, 93 N.W. 713 (1903). 

24. Laws of 1811, p. 168; Laws 1889, Ch. 68; NEB. COMP. STAT. (1895) 
Ch. 93a, p. 844. 

25 ... See note 24, supra. 

26. Kearney Water & Electric Powers Co. v. Alfalfa Irr. Dlst., 97 Neb. 139, 
149 N.W. 363 (1914). 

27. See note 24, supra. 

28. See Report of Secy. Dept. of Publfc Works, Nebraska, 1923-24. Also In, 
state, ex reI. Cary v. Cochran, 138 Neb. 163,292 N.W. 239 (1940>;i1t 
was saId that the oldest priority on the Platte RIver was acquIred In 
1882, after the Act of 1871, but before the Act of 1889 • 

12 



In 1895 the Le01slature approved a complete revision of the Nebraska 

frrfgatlonlaws. This revision has remained almost unchanged since Its en- • 

actment. The Act of 1895 estab It sh~d the State Board of I rrf gatl on, wh lch 

Is now the Department of Water Resources. It affIrmed the right to dIvert 

unapproprl ated waters to a benefl cia I use; and Tt declared: the waters of the 

State not previously approprIated to benefT~lal uses to be publicly owned 
. 32J and dedIcated to the use of the people. Priority of time (first In time, 

flrst In right) controls which appropriators have the superIor right: to water 

In tIme of shortape; however, some types of uses were gIven preferences 

over others • .2.Q.I 

The Nebraska Supreme Court has said that April 4, 1895, the date of the 

Act, "Is the cut-off date for the acquisItion of riparian rights •. "lLI This 

has been the lana standing rule· which was cons I dered as lmposed by the 1895 

water code revisions. This conceptIon of riparian rights has been somewhat 

. clouded by Brummund v. Voqel, decided by the State Supreme Court on May 16, 

1969. Language In that opTnlon could be taken to mean that an owner of 

land abuttTnq a stream has the rIght to use water flowing therein for 

domestl c purposes even though proof of severance from the pub II c doma I n 

before Aprl I 4, 1895, Is not made;" and despite the fact that he has not 
32/ obtained an appropriatIon permlt.---

Any understanding of Nebraska's dual system of water rIghts, only briefly 

Illustrated here, requl res a study of rlparlanlsm and prIor a'pproprlatlons, 

IndIvIdually. The next sectIons wi! I contain "a more thorough development 

of each and wll I be followed by a.dlscusslon of the relatlvesta~us of the 

two doctrines Tn Nebraska today. 

The RiparIan Doctrine. The concept of riparIan rIghts equates a rIght 

to use water wIth land ownershIp. At common law, persons ownIng land along 

a ~stream or lake were called riparIan proprIetors, and each of these pro

prIetors had a rlaht to use"water upon hIs own rIparian . land as an Incident 

29. See note 24, supra. 

30. The preference system In Nebraska Is discussed thoroughly later In 
thTs part. 

31. ~ Wasserburaer v. Coffee, 180 Neb. 149, 141 N.W.2d 738 (1966). 

32. 184 Neb. 415, 168 N.W.2d 24 (1969). The Brummund case wi" be discussed • 
more extensively In other sections. 
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of hIs ownershIp. The fIrst applIcatIon of the rIparian rule In the territory 

of Nebraska Is uncertaIn; however, It Is believed to have been firmly estab

lished as law at the time of statehood In 1867. 

RIDarlan rlqhts attach only to the use of surface waters In a natural 

watercourse or natura I lake. A watercourse Is defined In the Nebraska 

statutes as "any depressIon or draw two feet below the surrounding lands 
331 and havinq a contInuous outlet to a stream of water, or river or brook."-

A lake has been defined as a reasonably permanent body of water of natural 

orlqln, whIch Is substantIally at rest. 341 It Is Important to note that 

not a II land borderl ng on a watercourse or lake has rl pari an water rl ghts 

attached. There are Important requIrements whIch riparian lands must meet 

In order to qualIfy for any water rIghts under that doctrine and these are 

dIscussed later tn thIs section. 

The early common law, developed In AmerIcan and EnglIsh cases, stated 

that each rIparIan was entItled to have the stream flow past hIs lands In 

all of Its natural beauty as It had been wont to flow. 351 Under thIs natural 

flow theory one could not lawfully use water from the stream If the use 

caused injury to those downstream. Because thIs doctrIne made no provIsIon 

for consumptIve uses such as IrrIgation, whIch Is so essentIal in semI-arId 

areas, It was qenerally modlfled and a new rule of "reasonable use" was 

establIshed In many states, IncludIng Nebraska. 

Under the reasonable use doctrIne the rlparlans' use of the water must 

be reasonable In relatIon to the needs of all of the other rlparlans on the 

stream. The doctrIne controls all uses made by the riparIan, except domestIc 

use, whIch Includes water for drInkIng, cooklnq and waterIng domestIc lIve

stock. Because It Is necessary to assure a supply of water for the basic 

sustenance of life, domestIc uses have always been consIdered paramount, 

and rlparlans have been allowed to divert all the water needed for such 

purposes. 

33. NEB. REV. STAT., sectIon 31-202 (ReIssue 1968); see part entItled 
"Leqal ClassIficatIon of Water" elsewhere In thIs publicatIon. 

34. Restatement of Torts 9842 (1939). 

35. In two late 19th Century Nebraska cases thIs so-called natural flow doc
trIne was eXDressed, althouqh In neIther Instance was It essentIal to 
the decrslon. See Barton v. UnIon cattle Co., 28 Neb. 350, 44 N~W. 454 
(1889) and PlattSlmouth Water Co. v. SmIth, 57 Neb. 579,78 N.W. 275 (1899). 
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The application of the rule of reasonable use In the courts re~ulres 

consideratIon of many factors In determinIng whether or not a particular use • 

Is "reasonable." Perhaps the best statement of such consIderations Is. found 

In Menq v. Coffee. 361 

The uses which an upper riparIan owner may make of a stream for 
purposes of Irrl~atlon must be Judged, In determIning whether 
they are reasonable, with reference to the sIze, sItuation and 
character of the stream, the uses to whIch Its waters may be put 
by other riparIan owners, the season of the year, and the nature 
of the reqlon. 

A riparian proprietor does not own the water, but merely has a right 

to the reasonab Ie use of the stream as It flows past his land. The rIght to 

reasonable use Is further subject to the same right of other rlparlans. 

OwnershIp of the water actually remaIns wIth the state; however, It has been 

reco~nlzed that owners with valid rIparIan rights have a constItutIonally 

protected rloht to use the water flow;371 and It has been stated that a 
381 riparIan mey not be deprived of that rIght without Just compensatlon.-

Generally, one of the fIrst requirements for possessIng a riparIan right 

Is ownershIp of land which eIther has a stream flowing across It or along Its 

border. 391 "[flllparlan rIghts are a result of the possession of riparIan 
'. ~I 

land; that Is, land adjacent to water, not land underlying water."- It 

should follow from these generally accepted requirements that ownershIp of 
411 the bed of a stream Is unnecessary for riparian rights to vest.- However, 

In most Instances, upon conveyance of the bank, fhe ownership of the bed of 

36. 67 Neb. 500, 515,93 N.W. 713, 718 (1903). 

37. See City of FaIrbury v. FaIrbury Mill & Elevator Co., 123 Neb. 588, 
243 N.W. 774 (1932). 

38. Clark v. Cambrldqe & Arapahoe IrrIgatIon & Improvement Co., 45 Neb. 798, 
64 N.W. 239 (1895). 

39. In Crawford Co. v. Hathaway, It was said that: "land, to be riparIan, 
must have the stre~m flowIng over It or along Its borders." 67 Neb. 
325, 354,93 N.W. 781,790 (1903). 

40. Johnson and AustIn, Recreational RIghts and Titles to Beds on Western 
lakes and streams,. 7 NAT. RES. J. 1, 6 (1967). 

41. See generally, Comment, The Dual-System of Water Rights In· Nebraska, 48 • 
NEB. l. REV. 488' (1969). 
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a stream Is also acquIred. Grants of land on nonnavIgable streams Include 

an exclusIve right and title to the bed of that stream to the center lIne, 

unless the terms of the grant specify otherwise; and even where the land was 

platted with a meander line on the bank under a patent It has been held that 

ownership of the bed stl II extends to the thread line of a stream. 42/ 

Therefore, In most cases ownershIp of the bed Is an Incident of ownershIp of 

riparIan land. One exceptIon to thIs rule exIsts In Nebraska: that of 
43/ meandered lakes, the beds of whIch are by statute owned by the State.--

Although the unIform rule In America seems to be that bed ownership Is 

unnecessary, the Nebraska Supreme Court has stated that one requirement 

necessary for the vestIng of a rIparian rIght Is ownership of part of the 
44/ bed.-- This seems not to have been a Nebraska rule prior to Wasserburger; 

and It has yet to be seen what effect It wll I have on rlparlans, If any, who 

do not meet the requirement. 

RIparIan lands may be Increased by accretIon and relIction. Accretion 

Is due to alluvIal formation caused by the sIltation or the gradual and Imper

ceptIble chanqe In the channel of a stream. 45/ Reliction Is the uncoverIng 
, 46/ 

of land by a gradual lowering of a stream.-- On the other hand, rIparian 

land Is not considered alterable by avulsion, which Is the sudden and rapId 

chanoe In the channel of a stream. 47/ In this situation the court has appar

rently concluded that It Is unfair to extend the holdings of one riparian at 

another's expense. 

Three dIfferent rules exist whIch control the amount or extent of land 

whIch Is considered rIparian. These are: (1) the "source of title" rule, 

42. McBride v. Whitaker, 65 Neb. 137, 90 N.W. 966 (1902), aff'd 197 U.S. 
510 (1905). 

43. NEB. REV. STAT., section 37-411 (Reissue 1968). 

44. Wasserburqer v. Coffee, 180 Neb. 149, 141 N.W.2d 738 (1966). 

45. HI991ns v. Adelson, 131 Neb. 820, 270 N.W. 502 (1936). The Higgins case 
Indicates that riparIan ownershIp to the thread of a stream Is Important 
to the court's rule that a rloarian's holdIng changes whenever the 
stream shifts. Rut see, Yearsley v. Gipple, 104 Neb. 88, 175 N.W. 641 
(1919), whIch dealth with natural boundary changes wIthout bed ownershIp. 

46. Krlmlofskl v. Matters, 17-1 Neb. 774, 119 N.W.2d 501 (1963) • 

47. Frank v. SmIth, 138 Neb. 382, 293 N.W. 329 (1940). 

16 



by whfch riparian land Is lImIted to the sma Ilest piece borderf ng the stream 

durlna the history of title to al I of the lands held by one owner; (2) the 

"unity of title" rule, by which riparian rights extend to the entire tract 

held In common ownership no matter how acquIred at the time of the claim; and 

(3) the "sIngle entry" rule, by which rIparian land terminates at the outer-
48/ most edge of land descrIbed In a single entry. The court In Wasserburge~ 

added two more characterfstlcs to the "single entry" rule, sayIng that 

riparIan rights extended only to the smallest tract held In one chain of 
49/ 

title since 1895,-- and that If land subsequently loses Its riparian status 

by severence, It cannot later be regained by reecqulsltlon. 

It Is ImperatIve that Interested landowners know exactly what land Is 

rIparIan sInce Nebraska law Is consIdered as prohIbItIng the use of water 

by a rIparIan on nonrlparlan lands. An authorIty on Nebraska water law has 
50/ 51/ concluded that language In Crawford v. Hathaway-- and Meng v. Coffee--

supports thIs concluslon. 521 Meng v. Coffee Is saId to Imply that the right 
53/ . to use water at common law Is limited strIctly to rIparIan land.--

It would seem to follow that If water may not be used by a Nebraska 

rfparfan on his nonrlparfan lands, he lIkewIse could not sever hIs rIparIan 

rlqht from the land and convey the water rIght to another person, not a 
54/ rfparlan.--

An addItIonal limItatIon of use on lands which mIght otherwIse be 

rIparian was created by Osterman v. Centra I Nebraska Pub I Ic Power and 

48. Wasserlburger v. Coffee, 180 Neb. 149, 141 N.W.2d 738 (1966). 

49. The date that Wasserburger saId was the end of new riparIan acquIsItIon 
and the start of the acquIsitIon of water rf9hts by approprIation. 

50. See note 39, supra. 

51. Men~ v. Coffee, 67 Neb. 500, 93 N.W. 713 (1903). 

52. Doyle, Water Rlohts In Nebraska, 20 NEB. L. REV. 1, 14 (1941). 

53. See Osterman v. Central Nebraska Publfc Power and Irr. Dlst., 131 Neb. 
356, 366, 268 N.\oJ. 334, 339 (1936). 

54. ThIs nonseverablilty rule has been sustaIned In other states. See 
Duckworth v. WatsonvIlle Water & LIght Co., 158 Cal. 206,110 P:--
927 (1910). 
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55/ 
I rr. DTst.- That case held that any excess flow must retum to the water-

course from which It was withdrawn, thus restricting use of water to lands 

within the watershed even If al I other tests for determining the extent of 

the riparIan holdings Indicate that adjoining lands In another watershed 
56/ are Indeed rlpprlan to the former.-

By the n9ture of riparian rights they may be used at any time and are 

not lost by nonuse, provided, of course, that a prescriptive right In the 

water has not been established. A prescriptive right may be said to be a 

right acquired by an appropriator or riparian for the use of water in a 

stream against a lower user by an open, notorious exclusive and adverse 
57/ claim and use of the water for a period of ten years In Nebraska.-- Unused 

water under a riparian right, however, may be taken for a public use with 

payment of on Iy noml na I damages I f no actua I I njury can be shown other than 
58/ loss of the expectatIon of future use.-

Although no definite rule has been found to exist In Nebraska on 

whether a riparian may store water, It Is often said that although the right 

Is limited to the use of the water, It may be reduced to possession by use of 
59/ a dam, ditch or reservoir thus becoming private property.-- However, a 

riparian user wanting to store water would nrobably be required to comply 

with the provisions of Nebraska Revised statutes section 46-241 (Reissue of 

1968) which requires that anyone Intending to store water must apply to the 

55. 131 Neb. 356, 268 N.W. 334 (1936). 

56. A special statutory Interbasln diversion limitation also applies under 
the Nebraska appropriation system and Is discussed Infra under the 
heading "Interbasln Water Transfers." 

57. For a discussIon of prescriptive rights ~ generally, Hamsberger, 
PrescriptIve Water Rights In WIsconsin, 1961 WIS. L. REV. 47. See also, 
NEB. REV. STAT., section 25-202 (Reissue 1964), concerning Nebraska's 
adverse possessIon rules, which would apply to acquiring prescriptive 
rl ghts. 

58. In Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.W. 781 (1903), the court 
said: "In order to entItle the riparIan owner to compensation, he must 
suffer an actual loss or Injury to the use of the water which the law 
recognizes as belongIng to hIm, and to deprive him of whIch Is to take 
from him a substantIal property right. It Is for an Interference with 
or Injury to his usufructuary estate In the water for whIch compensation 
may rightfully be claImed where the water of the stream Is dIverted 
and appropriated for the use of Irrigation •••• " 67 Neb. at 353, 
93 N.W. at 790. 

59. 1 S. II/tEL, WATER RI r+lTS IN THE WESTERN STJlTES ~ 32 (3rd ed. 1')11>. 
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Department of Water Resources for a permit to do so. 

At this point In the dIscussIon It mIght seem that rlparlanlsm Is stll I 

In ful I operation In Nebraska. However, as stated earlier, the right to 

acquIre land wIth new rIparian rights attached was concluded by legIslation 
60/ 

In 1895.-- On AprIl 4 of that year the comprehensive water code was enacted 

wh l ch provl ded that "the water of every natura r stream not heretofore appro

priated ••• Is hereby declared to be the property of the public ••• • ",§,ll 
The Wasserburger court sald that: "LIJn respect to parcels whIch were 

severed from the public domain prior to Aprll 4, 1895, rlparlans may possess 
62/ a superior rlght."- Therefore, the statutory repeal of rlparlan rights 

deflnltely has not affected pre-1895 common law rlparlans wlth vested property 

rlghts; nor has It affected the subsequent owners of these rights. 

Slnce 1895, several cases have been declded by the Nebraska Supreme 

Court which further Ilmlt the rIghts of a rlparlan. Two of these cases were 

Cline v. Stock63/ and McCook 11"'1"'. & Water Power Co. v. crewsE
4
! which were 

declded at the same time. 
The Cline case held that a prior (Tn time) rlparTan could not enjoin a 

subsequent appropriator from diverting water from a stream; and the McCook 

case went on to say that a prlor appropriator could enjoin a subsequent 

rlparlan and lmplled that a subsequent approprlatol'" might even be able to 

enjoin a prior rlparlan from dlvertlng water. In each Instance the court 

concluded that the only recourse open to a rlparlan was an actlon for damages 

and then In the McCook case said: 

60. 

61. 

62. 

63. 

64. 

Whether the defendants have suffered any substantial damages to 
their rIparian estates by reason of thelr beIng denled the reason
able use of the water of the stream. when such use lnterferes with 

ThIs year was set out In Wasserburger v. Coffee, 180 Neb. 149, 141 
N.W.2d 738 (1966), supra, ~s the end of acquisition of riparIan rlghts 
In Nebraska and ls now considered thecorr~ct date. In the past 
the court had vacillated between 1889 & 1895. 

NEB. COMPo STAT., Ch. 93a. section 5485 (1895). This same provision 
now appears In NEB. REV. STAT., section 46-202 (Re'Issue 1968). 

180 Neb. at 155, 141 N.W.2d at 743. 

71 Neb. 79, 102 N.W. 265 (1905). revers l n9 on rehearing, 71 Neb. 70. 
98 N.W. 454 (1904). 

70 Neb. 115, 102 N.W. 249 (1905), reversing on rehearing, 70 Neb. 109, 
96 N.W. 996 (1903). 
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plalntlffis appropriation, is problematical and must depend upon 
the state of proof. • • . This right may prove to be so Infinites
Imal that the law would not take note of It. The damages may be 
nominal only. Whether the right to damages In such a case, If It 
exists, Is to be claimed and enforced, must, we think, In a large 
measure, rest with the riparian owner where lands have thus been 
Injuriously affected. Under such circumstances, It does not seem 
inequitable to remand the riparian owner to his remedy by an action 
at law for the recovery of whgS?ver damages he has sustained by 
reason of such approprlatlon.--

As a result of these two decisions, It was concluded by at least one 

authority that a riparian who desired to protect his existing uses of water 

that antedated appropriations was forced to comply with the Irrigation laws 

and claim as an appropriator, for otherwise his only right against a later 

appropriator would be collection of money damages, and he would have no pro

tection for his water at all .66/ 

In conclusion It may be said that although acquisition of riparian rights 

has been abrogated by statute and several cases have diminished rights under 

the doctrine, It Is stll I In effect In Nebraskaj67/ and the doctrine Is 

sti II relied upon by some water users subject to the rules set out In this 

section. 

The Appropriation System. Prior appropriation Is usually defined as a 

doctrine In which a property Interest In the use of a definite quantity of 
68/ streamflow may be acquired by diverting and applying It to a beneficial use.--

As stated In the preceding part of this section, the doctrine had Its 

beginning In the customs and practices of the California miners and Is based 

65. lie at 123, 102 N.W. at 252. 

66. See Trelease, Coordination of Riparian and Appropriative Rights to the 
Use of Water, 33 TEXAS L. REV. 24, 60-62 (1954). 

67. Sioux City Bridge Co. v. MI I ler, 12 F.2d 41 (8th Dlr. 1926); Drainage 
Dlst. No.1 v. Suburban Irr. Ulst., 139 Neb. 460, 298 N.W. 131 (1941). 

68. Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.W. 781 (1903). Many courts 
have stated definitions of an appropriation, and a composite of these 
definitions has been suggested: "an appropriation requires an Intent 
to appropriate, notice of the appropriation, compliance with state laws, 
a diversion of the water from a natural stream, and Its application, 
with reasonable diligence and within a reasonable time, to a beneficial 
use." F. TRELEASE, H. BLOOt-ENTHAL, J. GERAUD, CASES AND MATERIALS 
ON NATURAL RESOURCES 28 (1965). 
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upon the maxIm "fIrst In tIme, first In rIght." In Nebraska It, like the 

rIparIan doctrIne, applies only to surface waters In natural watercourses or 
69/ . 

lakes.- Therefore, dl ffused surface waters are not subject to appropriatIve 
rlqhts. 70 / 

Water dIverted from a stream or lake unc1er a valid appropriation permit 

need not be used on lands adjacent to that stream or lake, as required by the 
71/ rIparIan doctrlne.- However, Nebraska's unique trans-watershed dIversion 

ru les do present limItatIons on remova I of water from the watersheds of 
certa I n streams. 72/ 

The common law rules of rlparlanlsm stl II apply In Nebraska, except where 

they are altered or modIfIed by statute. 73/ The princIples affecting rlparlan

Ism and governIng approprIatIons of the state's waters are found In the 

Nebraska ConstItutIon and statutes. 74/ 

The statutory hIstory of Nebraska's approprIatIve rights was briefly 

outlIned In the previous part of thIs sectIon, begInning wIth the Act of 1877 

and endlnq wIth the comprehensIve revIsIon of the State's water code In the 

Act of 1895. SInce the latter enactment lIttle has been done to change Its 

provIsIons. 

The acts whIch preceded the 1895 legIslatIon, although not of great sIg

nIficance In today's approprIatIve rIghts, played a key role In the develop

ment of the doctrIne. Several federal acts, dIrectly or Indirectly aimed at 

lands lIke those In Nebraska, have also affected the doctrIne's development 

I n the STate. 

69. See Doyle, WaTer RIghts In Nebraska, 29 NEB. l. REV. 385 (1950). As to 
~ lImItatIon of approprIatIon applyIng to natural watercourses, as 
opposed to man-made ditches or draIns, ~ NEB. CO'IST., art. ~, 
sectIon 6. 

70. ~rr'ssey v. ChIcago, B. & O. R. Co., 38 Neb. 406, 56 N.W. 946 (1893). 

71. ~ Doy Ie, supra note 69. 

72. See the dIscussIon, "lnTerbasln WaTer Transfers," Infra. 

73. Meng v. Coffee, 67 Neb. 500, 93 N.W. 713 (1903). 

74. DraInage Dlst. No.1 v. Suburban Jrr. DTst., 139 Neb. 460, 298 N.W. 
131 (1941). 
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• In 1866 the UnIted States Congress enacted statutes prcvldlng that when

ever, by priority of possession, rights to the use of water for mining, agri

cultural, manufacturing or other purposes have vested and accrued and are 

recognized by local customs, laws, and the decisions of the courts, the 

owners of such vested rI ghts were to be protected, thus conff rml ng a person's 

right to acquire a vested Interest In the use of a quantity of water upon 
75/ the public domain where that had become the rule of the Jurlsdlctlon.--

In 1870, Congress provlrled further that all patents granted, or preemp

tions or homesteads allowed, woulrl be subject to water rights acquired under 

the Act of 1866.76 / 

Although these statutes were passed prior to Nebraska's recognition 
77/ of the approprIation doctrlne,-- their passage did codify federal recogni-

tion of the previously local doctrine and although neither act applied dIrectly 

to th1s State, probably did Influence Nebraska's later recognition of the 

doctrl nee 

The Act of 1889 passed by Nebraska's legislature provided that all per

sons, companIes, or corporations ownIng or claiming land on a bank or In a 

vicinity of any stream were entitled to the use of the water for Irrigating 

such lands and might acquire a water right by appropriation to a beneficial 
78/ use.- The Act of 1895 reiterated this appropriative procedure; however, 

It also provided that acquisition of a right to use water from a stream 

could no longer occur sImply by appropriatIng and applying It to a benefIcIal 

use. 79/ UnapproprIated waters were reserved to the State by the 1895 legls-

75. 43 U.S.C.A. § 661. Nebraska was not Included among the states designated 
by this legIslation, but see Trelease, Coordination of Riparian and 
ApproprIatIve Rights ~the Use of Water, 33 TEX. l. REV. 24 (1954),In 
whIch the wrIter suggests that the Desert land Act did sever the water 
rights from rights granted by the Federal land Patents In Nebraska, 
t~us al lowing an arproprlatlon system to operate. 

76. 16 Stat. 217 (1870). 

77. FIrst legIslatIve recognitIon Is saId to be ImplIcit In the Act of 1877, 
laws of 1877, page 168. 

78. NEB. COMPo STAT. (1889) Ch. 93a, p. 844. 

• 79. NEB. COMPo STAT. (1895) sectIon 5447 et~. 
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latlon, and a person desIrIng to acquIre a water rIght was thereafter requIred 

to fl Ie an applicatIon wIth the State's administratIve agency In charge of 
80/ . water resources.-

Today, by statute, an arpllcant for approprIatIon of water In Nebraska 

must furnIsh the fol lowing 'nformatlon to the Department of Water Resources: 
(1) Name and address; 

(2) Source from which the approprfatlon 15 to be made; 

(3) The amount of water desired; 

(4) The location of the proposed dIversion works; 

(5) The estimated tIme of completIon of the diversion works and canals; 

(6) The estimated time by which water can be applIed for beneficial 

purposes; 

(7) The purpose of the appropriation, and If for Irrigation a descrip

tion of the lands to be Irrigated and the amount thereof; and 

(8) Any addItIonal facts whIch may be requIred by the Department.W 
The Department of Water Resources records these applIcatIons ImmedIately 

upon receIpt and examInes them for obvIous defects. If an error or deletIon 

In the materfal required Is dIscovered, the application 15 returned to the 

applicant who then has thirty days In which to reflle and stilI retaIn the 

prIorIty date of the origInal fIling. 

The approval of thIs applicatIon to arproprlate water for a specifIed 

purpose does not confer an absolute rl!'1ht. 

must be compIled with by the approprIator. 

Certa I n statutory requl rements 

SInce a vested rIght to the use 

of water depends on satIsfaction of these statutory conditIons, the appro

prIatIon certIfIcate 15 but evIdence of a rIght and may be cancelled by the 
82/ 8aency upon the basIs of fraud In Its procurement.-

According to statute the Department of Water Resources must decIde If 

there Is unapproprIated water In the source of supply and If approprIatIon 

would or would not be detrImental to the public welfare. After determIna

tIon of these questions, thf' f')e"lIIrtmt'lnt may nrnrove the "lo"IIci"1tlon by en-
83/ dorsement thereon and return It to the app Ilcant.-

80. An app I I cation must today be f I led wi th the Department' of Water Resources 
accordlnq to NEB. REV. STAT., section 46-233 (Reissue 1968). 

81. NEB. REV. STAT., section 46-233(2) (Reissue 1968).' 

82. Kersenbrock v. Boyes, 95 Neb. 407, 145 N.W. 837 (1914). 

83. NEB. REV. STAT., section 46-235 (Reissue 1968). 
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After approval, the applicant has six months In which to file a map or 

plat showing the point of diversion from the stream or proposed dams, reser

voirs, canals and other structures which are Involved In the project, and If 

the appropriation Is for the Irrigation of lands, a map showing the number 

of acres of Irrlgable land In each 4O-acre subdivision In the project. 

Fal lure to fi Ie such map or plat results In forfeiture of the appropriation 

and al I rights gained thereunder. 84/ 

Within this same six months the applicant must commence work on the 

actual diversion. The statute requires the applicant to prosecute such con

struction work "vigorously, diligently, and uninterruptedly.II 85/ At least 

one-tenth of the construction must be completed within a year. 

Although It is a recognized principle of the doctrine of appropriation 

that one may not divert more water than can be applied to a beneficial use,86/ 

Nebraska's Legislature has quantIfied the maximum amount to whIch an appro

priator for Irrigation Is entitled. By statute no allotment of water for 

Irrigation may exceed one cubic foot per second for each seventy acres of 

land, nor may It total more than three acre-feet during one calendar year 

for each acre of land for which the appropriation has been made. Furthermore, 

the appropriation may not exceed the quantity that experience might Indicate 
87/ Is necessary In the exercise of good husbandry for the production of crops.--

Thus, Nebraska's Legislature established a relationship between the 

quantity of water appropriated and the quantity of land In which It was to 

be used. Many appropriations had been granted under the acts preceding legis

lative enactment of these limitations and some exceed the statutory maximums 

84. NEB. REV. STAT., section 46-237 (Reissue 1968). 

85. NEB. REV. STAT., section 46-238 (Reissue .968). 

86. Enterprise Irr. Dlst. v. Willis, 135 Neb. 827,284 N.W. 362 (1939). 

87. NEB. REV. STAT., section 46-231 (Reissue 1968). The amount of water 
diverted under an appropriative right In Nebraska Is always measured 
at the point of diversion, and not at the place of use. Loup River 
Pub. Power Dlst. v. North Loup River Pub. Power & Irr. Dlst., 142 Neb. 
141, 5 N.W.2d 240 (1942) • 
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8A! 
establtshed.-- These early approprtattve rtqhts whtch exceeded the annual 

maxlmums were, hoever, sustatned to the extent that the waters approprtated 

theretn had actualJy been applJed to beneffcfal use wIthout waste tn Enterprtse • 
891 I rrTaatlon Dfstrfct v. Wt IlTs.- The court In Enterprise noted that the 

polTce power may Tnterfere with vested rTahts Tn order to secure proper 

requ latton and supervtslon thereof but, neverthe less, he Id that "any Inter

ference that IlmTts the quanttty of water or changes the date of Its prlorlty 

to the materIal 'nJury of Its holder ts more than regulatIon and supervtslon 

and extends Into the fie Id qenera Ily referred to as a deprivation of a vested 
rlaht.,,901 

The prforTty of an approprTatlve rlqht, Tn the absence of statute, Is 

asstqned as the dClte of dtverslon and benefIcIal use, because that act 
911 would be the last step Tn completIng an approprlatton.-- RIghts tnttTated 

under the law of 1877, the law of 1889 or by actual beneficIal use prIor to 

AprT I 4, 1895, were ad.ludtcated by the Board of IrrIgatIon at which time 

the date of prtortty was determtned and assIgned. Slnce the Act of 1895, 

Nebraska has adhered to the relatton-back doctrTne. Under thts statutory 

relation-back doctrTne the appltcant Is requtred to specTfy the tIme nec

essary for the completTon of hTs proposed dIversIon works, whTch time the 

department may In Tts dl-scretlon approve, Increase or reduce. Upon com

pletTon of those works wtthln the time allowed, the prTorTty of the right 

acquIred relates back to the date of the ft Itna of the appllcatlon. 

Appropriative rlo.hts for IrrlqatTon use acquired In Nebraska before 

the Act of 1895 are not attached to spectflc lands. To acquIre a water 

rtaht prtor to that act, all that was necessary was the constructton of 

works with \~hlch to divert the water. The approprIator thus acqutred.a 

vested rlaht measured Inlttally by the capacity of the works, without any 

reference to the Intended use. The pre-1895 appropriator might transfer 

88. None exceed one foot per second for seventy acres. 

89. Enterprise Irr. Dtst. v. \'lIll1s, 135 Neb. 827, 284 N.W. 326 (1939). 

90. li. at R:x.4, 2R4 N.\~. at 330. 

91. Keamey"Iater & Electric Dowers Co. v. Alfalfa Irr. Dlst. 97 Neb. 139, 
149 N.~. 363 (1914). 

25 • 



• 

• 

or asslon hIs water rIghts as he would any other property Interest92/ subject, 
93/ of course, to rules prohlbltlno trans-watershed diversIon. -- Water rights 

acquIred since the Act of 1895 are attached to the land upon whIch they 

are to be used. Such restrlctlons on transfers do not divest the rIght but 

constItute a valtn exercIse of the State's regulatory power to prevent waste 
94/ and to Insure orderly admlnlstratlon.-- A post-1895 water right for Irr-

Iqatlon use Is rleemed to be attached to the land for whIch It was authorlzed.95/ 

This Intention Ts evIdenced by the requIrement that an application for a 

water rlqht for lrrloatTon must specIfically describe the land to be served. 
96/ 

If It does not, It Is too vague and Indefinite for a permIt to Issue.- It 

has been asserted that the denIal of a rIght to change the place of use does 
97/ not apply to an apnroprlatlon mane by a canal company.-- However, the 

Department of "'later Resources takes the positIon that an Irrigation dIstrict 

or can~1 company may chanqe the place of use of water from one tract of 

land to another withIn the dIstrIct wIth the approval of the Department If 

the rlqht was Inltlaten prIor to AprIl 4, 1895. If the rlqht Is acquired 

after thIs date, the place of use cannot be chanqed. 

A property Interest In water acquIred by appropriation may be lost by 

abandonment. 

Abandonment Is usually defIned as the rellnqulshment of a right 
wlth the Intention to forsake or desert It. It Is saId to be a 
mixed questIon of law and fact. IntentIon to relinquISh the 
rlqht Is the Important element. It may be evidenced by a sIngle 
unequivocal act revealIng clearly a desertion of the right. Under 
such cIrcumstances the length 098;lme the approprIator has fal led 
to use the water Is Immaterlal.--

92. U.S. v. TIlley, 124 F.2d 850 (8th elr. 1941). 

93. See the dIscussIon "Interbasln Water Transfers," Infra. 

94. See U.S. v. TTl ley, 124 F.2d 850 (8th elr. 1941). 

95. Farmers Cana I Co. v. Frank, 72 Neb. 136, 100 N.W. 286 (1904). 

96. Id. 

97. Doyle, "!ater Rlqhts In Nebraska, 29 NEB. l. REV. 385, 404 (1950). 

98. 11. at 409 • 
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In Nebraska a water rlqht may also be lost by statutory forfelture. 991 

After notTce and hearIng, If proof of nonuse for some benefIcIal and useful 

purnose for a perfod of more than three years Is shown, the approprIatIon may 

be cancel led by the Department of Water Resources. Because the statutes 

specIfy only that nonuse need he shown, It apoears that Intent Is not 

necessary to lose an aoproprlatlon by forfefture. However, the Nebraska 

Suoreme Court has fndlcated that slmDle nonuse Is not enouqh for loss of a 
1001 water rfoht by forfeIture. In State v. Ollver Bros.--- a complaInt was 

fl.led reouesttnq a water rlqht cance Ilatlon for nonuse for more than the 

statutory perIod. In that case the defendants' dlversfon works had been 

destroyed byhlqh water. Reasonable efforts had been made to restore those 

works; however, actua I ase of the water had not yet been resumed. The court 

denied caneellatfon of the approprIatIon and stated-: "There Is nothIng fn 

the record that tends to estab If sh that the defendants I ntended at any tIme 

to abandon the Irrlqatfon system ••• • ".!.Ql! 

Another statutory procedure by whIch one may lose an approprfatlve rIght 

to water In Nebraska has been referred to by the Supreme Court fn Nebraska. 1021 

Thfs thIrd method of loss fs based UDon nonuse of water rIghts for the pre

serl ptl ve ten-year perIod of statutory If mftatl ons re latl ng to rea I estate 

under sectIon 25-202 of the Nebraska statutes. 

ThIs brIef dIscussIon of the doctrIne of prIor approprIatIon In Nebraska 

merely emnhaslzes some of the most Important rules. As may be seen by the 

numerous references. marle to the Nebraska Revlsen Statutes, the doctrine Is 

extensIvely controlled by leqlslatlve enactment. Chapter 46 of the atatutes 

Is devoted to Inrlqatlon, and the qeneral provIsIons regulatIng IrrIgatIon 

are In artIcle 2 of that chapter. SpecIfIc questIons regardIng a Nebraska 

water rl0ht should therefore deffnltely be studfed by consldering these en

actments, but It should et the same tfme be remembered that nonstatutory 

rfoarlan rules may offect each water rIght questIon as wei I. 

99. NEB. REV. STAT., sectTun 46-229 et ~~4 (ReIssue 1968). 

100. 119 Neb. 302, 228 N.W. 86~- (1930). 

101. lie at 305, 228 N.W. at 865. 

102. See State v. NIelsen, 163 Neb. 372, 79 N.W.2d 721 (1956). 
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Relatlve Status of the Rlparlan and Approprlatlon RIghts. In the fIrst 

part of thIs dlscusslon of water rIghts It was polnted out that Nebraska has 

two lega I doctrl nes I n force whIch confer· rl ghts to the use of water I n the 

watercourses and lakes of the state. As that sectIon suggested, understandlng 

thIs dual system requIres an InltTal understandIng of the two doctrInes In

dlvldual'y. EnsuIng dTscusslons of the rlparlan and approprIatIve doctrInes 

have related how relatlve rlghts to the water are determIned as between 
103/ 104/ rloarlans--- ano as between aporoprlators.---

In a dual system state, like Nebraska, a thlrd type of water rIghts dls

oute also exIsts, e.o. a dlSDute between riparIan end aporoprlator. Much 

more dIfficulty exlsts In settling thIs type of conflIct. Such a conflIct 

requIres the medIator, the courts or the legIslature, to asslml late two dIs

tInct and dTametrlc sets of rules Into a new rule Intended to govern both 

parttes fatrly. 

Ear Iy Nebraska 

for the sunerlorlty 

Court fol lowed the 

the court stated: 

court decIsIons on dual system conflIcts set a precedent 

of the approprIator. At that time the Nebraska Supreme 
105/ Dol Icy estab Ilshed In Crawford Co. v. Haih?!way.-- There 

103. 

104. 

105. 

106. 

107. 

[flhe conclusIon anpears to us IrresIstIble that every approprIator 
of water who has applIed It to the benefIcIal uses contemplated by 
these several acts has acquIred a vested Interest thereIn, which 
olves hIm a superIor tItle to the use of the water over the 
rIparIan proprl~cg~ whose rIght has been acquIred subsequent 
thereto •••• -

The two doctrInes stand sIde by sIde. They do not necessarIly 
overthrow each other, but one supplements the other. The rlparlan 
owner ecquTres title to hIs usufructuary lnterest In the water 
when he approprIates the land to which ft fs an fncldent, and 
when the rlght Is once vested It cannot be dIvested except by 
some established rule of law. The appropriator acquIres tItle by 
approprIatIon and applIcatIon to some beneficIal use, of whIch he 
can not be deprIved except In some of the modes prescrIbed by law. 
The tIme when either rloht accrues must ,B7;ermlne the superlorlty of 
tItle as hetween confllctlna clalmants.---

See the dlscusslon of !tRI parI an RI ghts" on page 13. 

See the discussIon of the "Anproprlatfon Syst€lm" on page 20. 

67 Neb. 325, 93 N.W. 781 (1903). 

.1.1. at 364, 93 N.W • at 794 (emphasIs added). 

.1.1. at 357, 93 N.W. at 792. 
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lathe precedfng dTscusslon of rlparlanlsm two other cases were brIefly 

consldered whfch further establfshed the superIorIty of approprIator concept. 
1081 In Clfne v. Stock- a rfparlan who acquIred hIs rIght prlQr In tIme to an 

approprIator was not al lowed to enjoIn the approprIator from dlvertlng stream 

water; and Tn McCook Irr. & Water Power Co. v. Crews l091 a prIor approprIator, 

was allowed to enjoIn a subsequent rIparIan, and the court fmplled that a sub-, 

sequent approprfator mlqht even enjoIn a prfor riparIan from divertIng water. 

These approorlator-orfented decTslons governed the conflIcts between the 

two systems untIl 1966 when the Nebraska Supreme Court decfded the case of 

Wasserburger v. Coffee.llQ! In that case the court, contrary to Its previous 

analysTs, decTded the conflfctfng claIms between a rIparIan and an appro-, 

prlator upon a balancfnq of equItIes theory. 

Although the approprIator-defendant fn Wasserburger held a claIm prIor 

fn tIme to that of the olalntfff-rfparlan, the court consIdered the preference 

for domestIc uses recognIzed In Nebraska and determIned the approprIator-
, , , I 

defendants' use was unreasonable.- ThIs balancIng of equities or utIlIty 

of harm rule was, accordlnq to the court, Tnstltuted In the absence of legis

latIon toward a vfeble system of correlated rfparlan and approprlatfon 

water rl qhts. 
It aopears from the Wasserburger decisIon that Nebraska's Supreme Court 

Intended thereafter to consIder end decIde water rights dIsputes between 

rlparlans and appropriators on the equftles appurtenant to each side of the 

dfspute, havfnq for the fIrst tfme In such dfsputes, recognized that both 

rloarlans and approorlators had equally protected In-terests In water. 

In 1969 the Supreme Court of Nebraska again considered a water rIght's 
1121 dlsoute In -the case of Brummund v. Vogel.---, It appears -that an attempt was 

made In that case to apply the Wasserburger rule of balanced equities wl-th 

108. 71 Neh. 79, 102 N.W. 265 (1905), reversing on rehearing, 71 Neb. 70, 
98 N.W. 454 (1904). 

109. 70 Neb. 115, 102 N.W. 249 (1905), reversing on rehearIng, 70 Neb. 109, 
96 N.W. 996 (1903). 

110. 180 Neb. 149, 141 N.W.2d 738 (1966). 

111. 

112. 

The Wasserburqer decIsIon stated -that an 
unless fts utIlity outweighs the gravity 
141 N.W.2d at 745. 

184 Neb. 415, 168 N.W.2d 24 (1969). 
29 
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the court again considering domestic preference as the key facTor In deciding 

which water user was entitled to the supply. The defendant In the Brummund 

case was an appropriator with a protected Interest under his permit and the 

plaintiff was a downstream user' who was netther an" ~pproprtator with a 

permtt nor a rlpartan and who therefore had no protected tnterest accordIng 

to any known Nebraska law. Yet the c~urt, wtth reference to the Nebraska 

preference system, evidently concluded that the platntfff possessed some 

valtd clatm to the water. 

Thus, although tt anpears that the court tntends to use Its balancing 

of equities rule tn dual system disputes, the Brummun"d case leaves the state 

wIth the posslblltty that prevlously r~cognlzed rlghts to water may no 

lonqer be sufficIent protection agaInst certatn other users who are not 

operatlnq within the known water rights system. 

Preference System. What Is a "preference system" as that term Is used 

In the realm of water law? At the outset tt Is Important to understand that 

a preference system Is not an Independent system of water rights; and there-
1131 fore, a surface water user must have a valid appropriation rlgh~ before 

1141 seeking to Invoke the benefits of the preferences. The rIparIan's rlght--
1151 Is protected by equitable re~dles-- and the preferences do not apply to 

conflicts amon9 rlparlans nor hetween rlparlans and appropriators although 

the order of preferred uses may he co I latera Ily referred to by a court In 

maklnq equitable determinations. It Is a·lso Important to note that prefer

ences come Into operation only after all the water of a stretch of water-

lB. See dIscussion of "Appropriation System" under "Water Rights," supra. 

114. See discussion of "RIparian Doctrine" under "Water Rights," supra. 

115. Loun River Pub. Power Dlst. v. North Loup River Pub. Power & Irr. 
Dlst., 142 Neb. 141, 5 N.W.2d 240 (1942); Wasserburger v. Coffee, 180 
Neb. 149, 141 N.W.2d 738 (1966) • 
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course has been a I located for use under the water rl ghts system of the State. 116, 

The Nebraska preference system Is a constitutional and legIslative ex

pressIon of authorIty for a superIor use to Interfere wl.th a prIor appropria

tIon for an InferIor use. ThIs procedure of acquIsition is an exercise of 
the power of emInent domaln.1l2! 

In Nebraska, amona appropriators, domestIc uses have preference over 

all other uses and aqrlcultural uses have preference over manufacturIng and 

power uses. 118/ In most states payment of compensation Is required by the 

116. As between appropriators, the first In time Is first In right; there
fore, an appropriator with a later priority date will be cut off In 
favor of approprIators who are senior In time. If, however, the use 
by the JunIor approprIator Is "preferred" over the use by the senior 
approprIator, he might be able to compensate the senIor appropriator 
and obta I n the water th rouqh assertIon of thepteference system. 

As between rTparlans (users hayIng riparIan rIghts traceable to a date 
before Aprl I 4, 1895), the cammon law rule of reasonable use governs 
theIr relatIve rIghts to the water. 

As between a rIparIan and an approprIator, the Nebraska Su;:>reme Court 
has fashIoned the followlnf1 rule: 

"An approprIator who, In uslnq water pursuant to a statutory 
permIt, IntentIonally causes substantIal harm to a rIparian 

'proprIetor, through InvasIon of the proprIetor's Interest In 
the use of the waters, Is I lab Ie to the proprietor In an actIon 
for damaqes If, but only If, the harmful appropriation Is 
unreasonab Ie In respect to the proprIetor. The appropriation 
Is unreasonable unless Its uti Iity outweighs the gravity of 
the harm." Wasserburger v. Coffee, 180 Neb. 149, 159, 141 
N.W.2d 738, 745-746 (1966) (emphasIs added). 

117. Hutchins, Backqrouni._Cl!l~_MQdern Devel~_f!19nts In State Water Rights Law, 
1 WATERS AND WATER RIGHTS 119 CR •. Clark ed. 1967) (hereInafter cIted as 
HiJtchlnsl~ 

118. Nebraska ConstItutIon (pertainIng to water of natural streams): 

PrIorIty of appropriatIon shall gIve the better rIght as between 
those uslnq the water for the same purpose, but when the waters 
of any natural stream are not sufficIent for the use of al I those 
deslrlnq to use the same, those uslnq the water for domestic 
purooses shal I have preference over those claimIng It for any 
other purpose, and those usIng the water for agricultural purposes 
shall have the preference over those usIng the same for manufac
turlnq purposes. Provided, no Inferior right to the use of the 
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superfor user to the Inferior user whose water right Is Interfered wlth • ..!.!2! 
The state ConstItutIon would seem to make compensation an explfclt requIre

ment In Nebraska because, fol lowIng the pronouncement of preferred uses In 

ArtIcle XV, sectIon 6, that document states: 

ProvIded, no Inferior rIght to the use of the waters of thIs state 
shall be acquired by a superIor rIght wIthout just compensatIon 
therefor to the InferIor user. 

120/ The recent case of Brummund v. Vogel--- creates some confusIon as to 

the Nebraska Supreme Court's view of the preference system as It applIes In 

waters of thIs state shall be acquIred by a superIor rIght without 
just compensatIon therefor to the InferIor user. NEB. CONST. Art. 
XV, sectIon 6. (Adopted, 1920). 

NEBRASKA REVISED STATUTES (pertaInIng to water of natural streams): 

Priority of appropriation shall give the better right as between 
those using the water for the same purposes, but when the waters 
of any natural stream are not suffIcient for the use of al I those 
desirIng the use of the same, those using the water for domestic 
purposes shal I have the preference over those claiming It for any 
other purpose, and those using the water for agricultural purposes 
shall have the preference over those using the same for manufac
turing purposes. NEB. REV. STAT., sectIon 46-204 (ReIssue 1968). 

No Inferior right to the use of the waters of thIs state shal I 
be acquired by a superior rIght without Just compensatIon 
therefor to the Inferior user. The just compensatIon paid to 
those usinn water for power purposes shall not be greater than 
the cost of replacing the power whIch would be generated In the 
plant or plants of the power user by the water so acquIred. 
NEB. REV. STAT., section 70-669 (Reissue 1966). 

(pertaining to ground water): 

Preference I n the use of undergrouRd water sha I I be gl ven to those 
uslnq the water for domestIc purposes. They shall have preference 
over those claIming It for any other purpose. Those using the 
water for agrIcultural purposes shall have the preference over 
those using the same for manufacturing or IndustrIal purposes. 
NEB. REV. STAT. , section 46-613 (Reissue 1968). 

119. Hutchins, supra note 117, at 119. 

120.184 Neb. 415, 168 N.~!.2d 24 (1969); for a discussion of some problems 
raised by Brummund, see Report of Sveclal Commfttee on Water Resources, 
It) NEBRASKA STATE RAR JOURNAL, No. "- (J\prlri970) • 
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thTs State. statements tn Brummund tndtcate that the court tnterprets the 

Nebraska Constttutton and statutes pertaTntng to preferences as givIng to a 

person, even though not havIng a valid water rIght, the "rtght" to acquire 

the water of a holder of a valId water right for an agrIcultural or manufac

turTng use when the takIng Is for domestTc use. 121/ Furthermore, the opInIon 

does not mentTon compensatfon for the person whose water rIght would be taken. 

ArtIcle XV, sectton 6 dtscussed above, was not menttoned by the court. 

Assumlnq that some posslble meanIngs of language Tn Brummund wIll not 

be pursued Tn future Supreme Court cases, there are some other aspects of 

workTng preference systems whIch apply to Nebraska. 

FTrst, munlcTpaluse of water ls not Ifsted Tn Nebraska's preferences; 

however, some other western states have muntelpal use as a separate classTfl

catIon whIch Ts usually equated wTth domesttc use. 

121. The court In the Brummund opInion states: 

PlaTntlff does not plead nor prove facts entTtllng hTm to vested 
rTparTan rrghts under the common law • • • • PlaTntTff concedes 
that he has never applTed for nor secured any water rIghts from 
the Department of Water Resources." 184 Neb. at 420, 168 N.W.2d 
at 27. 

(Therefore, plaTntlff does not have any prevIously known water rTght.) 

The defendants are upstream approprl ators havl n9 app-i jed for and r~
cetved on August 24, 1967, their prTorlty of appropriation ••• _d. 

(Therefore, defendant does have a valId water rtght.) 

The opTnlon then states: 

We hold that the rTght of plaintiff to use water from thts stream 
for domesttc purposes Ts superIor to the defendants' rIght to con
struct a dam to have a reservoTr for etther agrTcultural or 
recreatIonal purposes •••• 184 Neb. at 421, 168 N.W.2d at 28. 

(The opTnTon seems to equate "preferred use" wIth "water rTght." Past 
dIscussIons by commentators on water law have tndTcated that the Nebraska 
preference system Is for adjustment of supply between users possesstng 
approprTattve water rTghts, and that compensatton Is a requIsIte for the 
preferred user to obtaIn the water. See Doyle, Water RIghts tn Nebraska, 
29 NEB. L. REV. 385, 407-409 (1950); Yeutter, A Legal-EconomTcCrttTgue 
of Nebraska Watercourse Law, 44 NEB. L. REV. 11, 44-49 (1965); Trelsase, 
Preferences to the Use of Water, 27 ROCKY ~~. L. REV. 133, 137-138, 
150-151 (1955); Thomas, A roorTattons of Water for a Preferred Pur ose, 
22 ROCKY Mr. L. REV. 422, 425 (195Q : and oup RTver Pub. Power Dtst. v. 
North Loup Rtver puh. Power & Irr. Dlst., 142 ~Ieb. 1t11, 5 N.lof.2d 
24() (1942». 
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Second, there seems to be doubt on the part of some commentators as to 

whether or not a private Individual wanting water could Invoke the preference 
122/ system.---- Conditions In at least one state have led to court determinatIons 

that the use by a private Individual for Irrigation did constItute a "public 

use"; and although thIs case Involved condemnIng land for a water use project, 
1 '23/ -

applIcation to the preference system Is arguable.----

Third, acquirIng water by assertIng the preferences Is adminIstered by 
124/ the courts in Nebraska.---- In some states the process Is accomplished 

125/ through administratIve agencles.---

lastly, with the exceptIon of domestic use, the preferences seem to be 

In reverse order of what a free market situation would create. Whl Ie the 

preferences gIve an Irrigation district the opportunity to "purchase" the 

rlqhts to Interfere with the water right of a manufacturer, for example, the 

economic return from the use of the water by the Irrigators may not be 

sufficIent to pay for the damage caused to the manufacturer. Thus, the 

dollar return to the IrrIgatIon user (value of the water to him) may not 

al low the preferences to oDernte. 

Inter-Basin Water Transfers. Inter-basin (or transbasln) water diver

sions (movement of water from a basin of orIgin to another watershed area) 

have been allowed In Nebraska. However, under what circumstances and when 

this may be done Is not entIrely clear. DIscussion must begin wIth a review 

122. ~ Doyle, Water Rights In Nebraska, 29 NEB. L. REV. 385 (1950-
"An IndivIdual who possesses a junior rIght to water for agricultural 
purposes and wishes to acquIre hIs neIghbor's senior right to water 
for a nonpreferred use does not enjoy the same power (as a public 
IrrigatIon distrIct). HIs takTng would be for a prIvate and not a 
pub lIe purpose." at p. 409. But ~ Tre loase, Preferences to the Use 
of Water, 27 ROCKY MT. l. REV. 133, 151 n. 138 (1955), cIted In Yeutter, 
Nebraska Watercourse Law, 44 NEB. l. REV. 11, 45 n. 143 (1965) as sayIng 
that the posItIon taken by Doyle would render worthless the preferences 
In NEB. REV. STAT., sections 70-668 and 46-204. 

123. Nash v. Clark, 27 Utah 158, 75 P. 371 (1904); see Yeutter, Nebraska 
Watercourse Law, 44 NEB. L. REV. 1" 44-49 (1965). 

124. Loup RIver Pub. Power DTst. v. North lour River PublIc Power & Irr. 
Dlst., 142 N.b. 141, 5 N.W.2d 240 (1942). 

125. See e.q., \'iYO. STAT., SECTIONS 41-3, 41-4 (1957) • 
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of the statutory law. In thTs regard, two Nebraska statutes are on poTnt. 

The fT rst, sectT on 46-206, provT des:· 

The water approprTated from a rTver or stream shall not be turned 
or permTtted to run Tnto the waters or channel of any other rTver 
or stream than that from whTch It Is taken or approprIated, unless 
such stream exceeds In wIdth one hundred feet, In which event not 126/ 
more than seventy-fTve percent of the regular flow shall be taken.---

Section 46-265, the second statute, states: 

The owner or owners of any TrrTgation ditch or canal shall carefully 
maintaln the embankments thereof so as to prevent waste therefrom, 
and shal I return the unused water from such ditch or canal with as 
ITttle waste thereof as possIble to T27/stream from which such water 
was taken, or to the MissourI Rlver.---

80th statutes have been revIewed by the Nebraska Supreme Court In decIsIons 

which are discussed below. It shoulct be noted that sectIon 46-255 does not 

forbId Inter-basTn dTversTons, but only requTres a return of unused waters 
128/ to the orlgTnal source or "to the MTssourl Rlver."-- A broad Interpreta-

tlonof what constTtutes the basIn of the MlssourT RTver could Tnclude al I 

the stream basTns Tn Nebraska. 

Three Nebraska Supreme Court decTslons have interpreted these Nebraska 

statutes. In 1936 the court ruled the statutes dId not authorlze the Depart

ment of Roacts and IrrTgatTon to grant appllcatTons for Inter-basTn dTverslons. 
. 129/ 

In Osterman v. Central Nebraska PublTc Power & Irrigation Dlstrlc~ the 
~--~--. 130 7 

prlncTpal question was the vaJldTty of an order-- grantTng to Central 

Nebraska Public Power and Irrlqation DTstrTct a water rTght permIttIng diver

sTon of 600,Of)0 acre-feet of water from the Platte River. Approxlmate Iy 

sixty percent of the water was to be used Tn IrrigatTng I,ands located In 

the basins of the 81ue and RepublIcan RTvers. Objectors Tncluded appropri

ators and downstream rlparTans Tn the Platte Val ley. 

126. NEB. REV. STAT., sectlon 46-206 (Re Issue 1968) • 

127. NEB. REV. STAT., sectTon 46-265 ( ReTssue 1968). 

128. 1.£. 

129. Osterman v. Central Nebraska Public Power & Irr. Dlst. 131 Neb. 356, 
268 N.W. 334 (1936). 

130. ThIs order was made pursuant to NEB. COMPo STAT., ch. 81, art. 63 (1929) • 
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1311 The court cIted Meng v. Coffee--- for the prorosltlon that water usage 

by rlparfan owners was to be based upon equalIty, and that each rIparIan was 

requIred to exercIse hIs rIghts reasonably and wIth due regard for the rfghts 

of other rlparlans. From thIs the court concluded the rIght to use water at 

common law was lImIted strIctly to rIparIan lands, and that at common law 

there was usually no rlqht to transport waters over a dIvIde or watershed 

that enclosed the source from whIch It was obtaIned. Thus, because the common 

law prohIbIted Inter-basIn dIversIon, then permissIon for such diversIons 

must be denIed from legIslatIve enactment. 

RecognIzIng thIs, the defendant, Trl-County IrrIgatIon DIstrIct (now 

cal led the Central Nebraska PublIc Power and IrrIgatIon DIstrIct), contended 

that legIslatIve enactments allowed dIversIons from one watershed to another. 

The court dIsagreed an~ cIted a lIne of state statutes begInnIng In 1889 and 
1321 culmInatIng In the modern sectIon 46-206.---

The court IndIcated that It found an Intent In the legIslatIve hIstory 

of the modern statutes to preserve the unused waters for the benefit of the 

source from whIch they were obtalned. 1331 As for the words "or to the MIssouri 

RIver," the court held they had no bearIng whatsoever on the Issue under con

slderatlon. 1341 

The court consIdered sectIon 46-26~1 as controllIng the operatIon of 

al I IrrIgatIon dItches, and held It applIcable to Inter-basIn dIversIons 

because the water transported had to be·carrled away from Its source by the 

use of IrrIgatIon canals. In lIne with thIs reasonIng, the court held that 

a dIvIde or watershed could not be crossed by an IrrIgatIon ditch or canal 

where the unused waters would not be returned to the source from whIch they 

were taken. The legal effect of Osterman seemed to bar Inter-basIn diver

sIons In al I cases. 

131. Mana v. Coffee, 67 Neb. 500, 93 N.W. 713 (1903). 

132. NEB. REV. STAT., sectIon 46-206 (ReIssue 1968). 

133. Doyle, Water RIghts In Nebraska. 79 NEB. L. REV. 385 (1950). 

134. 131 Neb. at 368, 268 N.W. at 340. 

135. NEB. REV. STAT., sectIon 46-265 (ReIssue 1968) • 
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The statutes were 

for twenty-four years. 
DIstrIct v. Be lot. 136/ 

not agaIn consIdered by the Nebraska Supreme Court 

Then, In 1960, the court decIded AInsworth IrrIgatIon 

In the Be lot case the plaIntIffs had souqht a permIt 

to approprIate water from the Snake R'verfor IrrIgatIon purposes. As opposed 

to the facts of Osterman, the Snake RIver Va Iley was not a farmIng area; sub

Irrlqatlon was not an Issue, and the only downstream approprIators on the 

Niobrara RIver, of which the Snake RIver Is a tributary, were two sma II power 

plants that were to be compensated for any damages suffered. 

The Snake RIver flows north and slIghtly east Into the NIobrara RIver, 

whIch emptIes Into the MIssourI RIver. The plaIntIff's canal was to run for 

about 56 miles to and through the lands to be Irrlqated, wIth the unused 

waters emptylnq Into the NIobrara RIver where they wou Id have been eventua Ily 

carrIed In any event. The canal would Intersect and cross several sma I I 

streams, all of whIch were trIbutarIes to the NIobrara RIver. None of the 

water was to be returned to the Snake RIver. 

In objectIon to qrantlng a permIt, the defendants claImed the approprIa

tion to plaIntIff would violate sectIon 46-265 '37/ because some of the water 

taken from the Snake RIver would cross the dIvIde and eventually flow Into 

the N'obrara--an alleged Illegal attempt to transport water by canal over a 

watershed or dIvIde. Defendant's prImary relIance was on the Osterman 
138/ declslon.-

The court referred to Its decIsIon In Osterman but .decllned to consider 

It control lIng. 139/ The court recognIzed the following defInitIon of a water

shed: 

136. 170 Neb. 257, 102 N.W.2d 416 (1960). 

137. NEB. REV. STAT., sectIon 46-265 (ReIssue 1968). 

138. 170 Neb. at 265, 102 N.W.2d at 422 •. 

139. li. 
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••• A rIver and a II Its trIbutarIes constItutes a watershed, 
whIch may be deffned as all the area lyIng within a dIvIde, above 
a gIven poInt on a rIver or stream. The term watershed Is synon
ymous wIth rIver basIn, draInage basIn, or catchment area, except 
In some Instances, where by defInItIon for specific purposes, In 
connectIon with specIfIc. agreement~40;he basIn may have been ex
tended upon the n~tural watershed.---

Because the court was of the opInIon that the Snake and NIobrara RIvers were 

one stream, basIn or watershed, It concluded that the Osterman decision was 

entIrely distinguIshable as to both the facts and the law. '4'1 The court, 

therefore, was not requIred to qlve sectIons 46-206 and 46-265 an Interpre

tatIon whIch varlerl from that In the Osterman case. 

Of sIgnifIcance Is the fact that the Platte, Blue, and RepublIcan RIvers 

(Involved In the Osterman case) and the Snake and NIobrara RIvers (Involved 

In Bejot) all empty Into the same rlver--the MIssouri. Under such facts, 

the statutory requIrements of section 46-265 would not be violated regard

less of the river under consIderatIon. Due to this, the basIs of the Be,jot 

decisIon has been subject to serIous questIon. In f~ct, It has been suggested 

that the Be,jot decfslon has nullifIed the watershed ITmltatlon doctrIne as 

espoused In the Osterman cas~. 1421 The dIverse holdings of the two decIsIons 

point out the problems of attempting to deal wIth Inter-basin dIversIon by 
1431 blanket statutory orohlbltlons.---

Another aspect of the Inter-basIn transfer problem whIch faces Nebraska 
1441 

Is Illustrated by MetropolTtan UtIlitIes DIstrict v._}'er~I.!.! Bea_ch Companv--

(hereInafter referred to as M.U.D.>. The case was an appeal from an authorI

zatIon by the DIrector of the Department of Water Resources whIch al lowed 

Metropolitan Uti Ilties DistrIct of Omaha to supplement Its dally water supply 

In a maxImum amount of 60,000,000 gal Ions of ground water from a well field 

to be located on the north bank of the Platte River and on an adjacent Island 

110. 11. at 273, 102 N.W.2d at 426. 

141. 11. at 276, 102 N.W.2d at 427. 

143. 11. at 1039. 

144. 179 Neb. 783, 140 N.W.2d 626 (1966) • 
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In Sarpy County, aporoxlmately fIve mIles upstream from the confluence of the 

Platte and MIssourI RJvers. The water was to be pumped, treated, and conveyed 

by pIpeline to the servIce area of M.U.D. In and around the CI,ty of Omaha. 

No dIrect dIversIon of water from the rIver was contemplated, as the entIre 

supply was to be pumped from the ground. Expert testImony IndIcated that the 

source of the aquIfer's recharge would be 4,000,000 gallons per day from 

underground waters and 56,000,000 ~allons per day from surface waters of the 

Platte RIver. Other evIdence establIshed that the pumpIng would reduce the 

level of flow In the Platte RIver to some extent, but that It would not 

dIrectly affect the level of ground water beneath the defendants' lands. 

The defendants objected to the M.U.D. permIt on the grounds that: (1) 

It would vIolate vested rIghts of rIparIan property owners by lowerIng the 

water table under theIr lands; and (2) the grant of the applIcatIon amounted 

to an unlawful dIversIon of water from the Platte RIver watershed. As to 

the fIrst objectIon, the court stated that Nebraska had never ruled upon a 

sItuation In whIch the right of the riparIan owners to take percolatIng waters 

constItuted an Interference with the prIor approprIatIon rIghts of persons on 
. 145/ . 146/ 

a nearby stream.--- However, after revIewIng decIsIons from CalIfornIa---

and utah,'47/ the court concluded '48 / that the d~fendants fal led to show 

they were damaged; and It then fol lowed that they were not In a positIon to 

raise the obJectIon. 

In arguIng the second objectIon, defendants relIed upon the holding of 

the Osterman case '49/ that water cannot be transported and used outsIde a 

watershed. The court stated that whIle rloarlan rIghts stl II exIst, they 

have been lImIted by rules of reasonable use and publIc Interest; so where 

a rIparIan landowner's reasonable use Is not ImpaIred, the publIc Interest 

demands that water be applIed to a needed publIc purpose rather than be 

145. Id. 

146. Tulare IrrIgatIon DistrIct v. LIndsay-Strathmore IrrIgatIon DIstrIct, 
3 Cal.2d 489, 45 P.2d 972 (1935). 

147. SIlver Klnq Consol. MInIng Co. v. Sutton, 85 Utah 297, 39 P.2d 682 
( 1934) • 

148. 179 Neb. at 796, 140 N.W.2d at 634. 

149. 131 Neb. 356, 268 N.W. 334 (1936). 
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1~/ . 
wasted.- HavIng laId thIs foundatIon, the court analyzed agaIn the 

ratIonale of the Osterman decIsIon and dId not consider It controllIng because 

.In Osterman the takIng of water would have damaged the rlghts of others. 

But In the M.U.D. case no damage had been caused to downstream rlparlans or 
. . 151/ 
approprlators.- In fact, had the water not been taken by M.U.D., It 

would have flowed unused out of the State; and the court concluded by holdIng 

that where the takIng of water beyond a watershed does not Injure appropriators 

or rlparlans, then no reason exIsts for not permItting an Inter-basin diversion 

for a publIc and beneficIal purpose. 

The court In the M.U.D. case assumed that It was dealing wIth ground 

water rather than a dIversIon from a stream. Thls maQ~ discussIon of sectIons 
152/ 153/ . 

46-20~ and 46-26~ unnecessary. The question arl ses whether the 

case can be consIdered authority for only the transportatIon of ground water 

across a dIvIde or watershed or whether It has equal applIcabIlity to Inter

basIn dIversion of stream water. It Is of Interest that the court In the 

M.U.D. case stated154/ that underground waters, whetPer they be percolatIng 

waters or underground streams, are a part of the water referred to In the 

ConstItution, 155/ and that ground or stream waters form part of the same 

hydrologIc cycle. The opInIon saId: 

150. 

151. 

152. 

153. 

154. 

155. 

It Is true that such waters are not concentrated as In a rIver nor 
do they move wlth the velocIty of a rIver, but they do percolate 
through underground formatlons and have the same source and termin
atIon as surface water flowlnq In a rIver. Underground waters are 
a Dart of the source of water supply to a qrowlng population and an 
eXDandlnq economy the same as the sUf5~ye waters flowIng In a live 
stream on the surface of the ground.---

179 Neh. at 801, 140 N.W.2d at 637. 

1£. 
NEB. REV. STAT., section 46-206 (Relssue (968) • 

NEB. REV. STAT., sectIon 46-265 (ReIssue 1968). 

179 Neb. at 799, 140 N.W.2d at 636. 

NEB. CONST., Art. XV, sectIon 4. 

156. 179 Neb. at 800, 140 N.W.2d at 636 • 
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Evidence In the M.U.D. case Indicated that pumping grou~d water near the river 

directly Influenced the level of flow to some extent and that the aquifer was 

dependent upon the rIver for recharge. However, the court, although recog

nIzing the hydrologic fact of ground and stream water Interconnection at this 

point on the Platte RIver, evidently decided that the Immediate source of the 

water wa.s ground water and thus gave no evl dence of I ntent to discuss stream 
water divers Ions. 

Summary. Although Inter-basin diversIons In Nebraska have been allowed 

and some may be permItted In the future, It Is not clear under what cIrcum

stances and when thIs may be done. The two Nebraska statutes of special 
157/ 

Interest---- do not explicItly prohIbit Inter-basIn diversions, but they do 

present limitatIons. 

In the Osterman decisIon the Nebraska Supreme Court held that a divide 

or watershed could not be crossed by an IrrIgation ditch or canal where the 

unused waters would not be returned to the source from whIch they were taken. 

The decIsion In Osterman seemed to prevent Inter-basIn dIversions In all 

cases, but In 1960 the Nebraska 9Jpreme Court In the Be,iot case dispel led 

that contention. In the M.U.D. case the Nebraska Supreme Court again deviated 

from Its position In Osterman and formulated the following rule: The question 

of al lowIng Inter-basIn diversIons Is to be decided upon the ground of reason

able use and all the factors that enter Into such a consIderation Including 

1he reasonableness of a watershed dIversion. It remaIns uncertain whether 

the M.U.D. decfslo!1 Involved only diversions from an Immediate ground water 

source. 

Ground Water Use law'58/ 

Generally. The three common law theorIes governing ground water In the 

United States are the English rule of absolute ownershIp, the American rule 

of reasonable use, and the CalifornIa rule or correlatIve rIghts doctrIne. 

157. NEB. REV. STAT., sectIon 46-206 (ReIssue 1968) and NEB. REV. STAT., 
sectIon 46-265 (ReIssue 1968). 

158. See generally, Olson v. CIty of ~ahoo, 124 Neb. 802, 248 N.W. 304 (1933) 
ann other cases and materIals In Harnsberger, Nebraska Ground Water 
Problems, 42 NEB. l. REV. 721 (1963); Danielson, Ground Water In 
Nebraska, 35 NEB. L. REV. 17 (1955). 
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When speakIng of "ground water" In thIs sectIon, reference Is to "percolatIng" 

water rather than to "underground streams." The d's tl nctt on between these 

two c lasses of water Is dIscussed In the sectIon entItled "Legal Class-
I f I catIon of Water." 

The EnglIsh rule declares that a landowner has absolute ownershIp of 

underlyIng water as though It were a part of the soIl. 159/ ThIs rule has 

been rejected In Nebraska. 160/ 

The AmerIcan rule of reasonable use acknowledges the landowner's pro

prIetary Interest In ground water, but wIth the restrIctIon of reasonable 

use. Use of the water Is confIned to the land overlyIng the source If dI

versIons to outlyIng lands wIll Injure other overlyIng landowners who have an 

Interest In the water. As one authorIty on Nebraska ground water law has 

noted, "What Is a reasonable use Is Judged solely In relatIonshIp to the 

purpose of the use on overlyIng land; It Is not judged In relatIonship to 
161/ the needs of others."- Thus, under the AmerIcan rule one landowner by 

takIng all of the ground water for a reasonable use on hIs own land can 

effectIvely deprIve other overlyIng landowners of a supply. 

The CalIfornIa rule of correlatIve rIghts places an emphasis on recog

nItIon of the common rIghts of users withdrawIng water from the same supply. 

AccordIng to the doctrIne, when the recharge rate in an aquifer Is InsuffI

cIent to maIntaIn a plentIful supply of water for all common users, then the 

avaIlable supoly Is apportIoned among those havIng substantIal rIghts to the 

water. When supply Is plentIful, users operate as they would under the 

reasonable use rule 1621 wIth no restrIctIons on takIng amounts necessary for 

applIcatIon to reasonable or beneflc'al use on theIr overlyIng land, nor on 

dIvertIng wIthdrawals to outlyIng lands. 

159. 2 S.WIEL, WATER RIGHTS IN THE WESTERN STATES 970 C3rd. ed. 1911). 

160. LuchsInger v. Loup RIver Pub. Power Dlst., 140 Neb. 179, 181, 299 N.W. 
549 (1941); MetropolItan UtIlItIes DistrIct v. MerrItt Beach Co., 179 
Neb. 783, 800, 140 N.W.2d 626 (1966). 

161. Harnsberger, Nebraska Ground Water Prob lems, 42 NEB. L. REV. 721, 728 
(1963). 

162. HutchIns, Trends In the Statutory Law of Groun<t Waj"~.r:.Jn the Western 
States, 34 TEX. l. REV. 157, 164 (1955) • 
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The above common law theorfes of ground water use rl ghts are a II predI

cated upon the ownershIp of land, e.g. the rIght to use water Is an IncIdent 

of land ownershIp. Some states have by statute adopted the doctrIne of appro

prIatIon to apply to ground water. ThIs doctrine Is applied wIth comparatIve 

ease to waters In watercourses and lakes, but Its applicatIon to ground 

water Is not as sImple because diversIon by wells from an underground water 

supply makes It diffIcult to prove relatIve shortages and Interference effects. 

The Nebraska Legislature has not adopted or affIrmed any system of rIghts 

to ground water; therefore, this state derfves Its ground water use rules· 
.. 

from case law and the common law theorIes as discussed below. 

Nebraska Rule. Ground water rights In Nebraska are determIned bya 

combInatIon of the AmerIcan rule of reasonable use and the CalifornIa doctrIne 

of correlatIve sharIng In tIme of shortage. Approval of this rule Is fIrst 
163/ found In dIctum by the Nebraska Supreme Court In Olson v. CIty of Wahoo.---

In a subsequent case the court citIng Olson saId: "We are comnltted to the 

rule: 'The owner of land Is entItled to approprIate subterranean waters 

found under hIs land, but hIs use thereof must be reasonable, and not In-
. 164/ Jurlous to others who have substantIal rIghts In such waters.'''- The 

165/ 
rule was agaIn reaffIrmed In LuchsInger v. Loup RIver PublIc Power Dlstr~ 

. 1~/ 
and In MetropolItan UtIlItIes DistrIct v. MerrItt Beach Co.-
The correlatIve rIghts, sharIng In tImes of shortage, seems to have also been 

approved In Olson when at the end of the usual pronouncement of the AmerIcan 

rule the court added: " ••• 1f the natural underground supply Is Insuffl-

1~3. 124 Neb. 802, 811, 248 N.W. 304 (1933). 

164. Osterman v. Central Pub. Power & Irr. Dlst., 131 Neb. 356, 365, 268 
N.W. 334 (1936). 

165. 140 Neb. 179. 181-183, 299 N.W. 549 (1941>. 

166. 179 Neb., 783, 801,140 N.W.2d626, 637 (1966). 
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clent for all owners, each Is entItled to a reasonable proportion of the 

whole •••• " ThIs was also affirmed In Luchsinger • 

When supply Is readIly avaIlable, the present Nebraska rules allow land

owners to withdraw and use the ground water on the overlying land for purposes 

which are reasonable. What constitutes a "reasonable use" has been explained 

and held to be a use which constitutes a beneficIal purpose In relation to 

the legitimate use and enjoyment of the overlying land. 167/ 

The Nebraska rules probably wi I I not allow an owner to withdraw ground 

water and transport It for use on land outside the vIcinity If another land

owner above the same aquIfer objects to the exporTatIon on the basIs that. 

the availabilIty of water for his use on land which overlays the aquifer 

wou Id be Impal red by the remova 1 • .!£§.1 
The correlatIve rIghts aspect of the Nebraska ground water rule recog

nizes that water moves through aquifers from under the land of one landowner 

to others and that the supply of a landowner Is seldom static; rather, It 

Is often dependent in part upon uses by others. With correlative rights, 
169/ overlying landowners share proportIonately in a dwindling supply.--- This 

element of the Nebraska rules al lows landowners sItuated over a common supply 

to prevent some of theIr number from depriving the rest of a share In the 

supoly by making extraordinary withdrawals In t,Imes of shortage, even If for 

reasonable use on overlying land. The AmerIcan rule of reasonable use applied 
170/ alone would al low such deprIvatIons to occur.----

167. Clark, Groundwater Management: Law and Local ResponB~, 
178, n. 36 at p. 184 (1965); Drummond v. WhIte Oak Fuel 
Va. 368, 375, 104 S.E. 57, 60 (1927). 

6 ARIZ. L. REV. 
Co., 104 W. 

168. See Harnsberger, Nebraska Ground Water Problems, 42 NEB. L. REV~ 721, 
727-728 (1963). 

169. See HutchIns, Trends In the Statutory Law of Ground Water In the 
Western States, 34 TEX. L. REV. 157, .164 (1955). 

170. Clark, Groundwater Management: Law and Local Response, 6 ARIZ L. REV. 
178, n. 36 at p. 184 (1965) • 
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Water rlqhts of land owners In Nebraska have been summarIzed as fol lows: 

Only a rIght to use may be acquIred; and thIs rIght to use Is 
affected and cIrcumscrIbed by the rIghts of other persons and the 
Interest whIch t971rtate has In a resource whIch Is so largely a 
publIc treasure.---

LegIslatIon. At the present tIme Nebraska has only rudImentary begIn

nIngs of ground water use legIslatIon. A pertInent comment on the adequacy 

of the exIstIng leclslatlon Is found In MetropolItan utIlItIes DIstrIct v. 

MerrItt Beach Co. 1721 where It Is stated: 

WhIle the rIghts of approprIators to the use of water from rIvers 
and streams have been protected over the years, rIghts In the use 
of qround water have not been determIned nor protected, nor the 
publlc polIcy wIth reference to the use of such underground water 
legIslatIvely declared. The dIffIcultIes In admInIsterIng dual 
conftrctlng prIncIples, and flxlnq the rIghts of users thereunder, 
are readIly apparent. 

(Protectlnq MunIcIpal Water Supply Sources). Recent legIslatIon In 

Nebraska has dealt wIth present and future supplIes of ground water for 

cItIes and vI Ilages, and for munIcIpal corporatIons supplyIng cItIes or 
1731 vI I lages.-- ThIs legIs latlon has a very lImIted scope, and It Is ques-

tIonable whether much protectIon for munIcIpal water supplIes Is provIded. 

The statutes Involve the lssuance of permIts to: 

••• locate, develop and maIntaIn ground water supplIes through 
wells or other means and to transport water Into the area to be 
served ••• and ••• to contInue exIstIng use of ground water,'~1 
the transportatIon of around water Into the area served •••• ---

PermIts are not requtred; rather, permIts are avaIlable when an appltcant 
1751 desIres one and hIs appllcatton ts approved.--- A permIt receIves a 

171. Danlelson, Ground ~ater In Nebraska, 35 NEB. L. REV. 17, 21 (1955). 

172. 179 Neb. 7R3, 799, 140 N.W.2d 626, 636 (1966). 

173. CIty, VIllage and Munlctpal Corporatlon Ground Water PermIt Act, 
ilEA. REV. STAT., sections 46-638 to 46-650 <Reissue 1968). 

174. NER. REV. STAT., sectIon 46-638 (ReIssue 1968). 

175. NEB. REV. STAT., sectIon 46-639 (ReIssue 1968). 
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prIorIty date of the tIme when the applIcatIon Is fIled wIth the DIrector 
176/ ' 

of the Department of Water Resource.---. It Is not clear whether future 

JJtlgatlon of munIcipal water rIghts wIll place much sIgnIficance on prI

orIty dates. 

There Is also a well spacIng statue whIch affects munIcIpal ground 
177/ water wells.- Under thIs statute, no IrrIgatIon, IndustrIal, or another 

munIcipality's well may be drilled wIthIn one thousand feet of a munIcipal 

well', nor may a munIcipality drill a well wIthIn one thousand feet of an 

I rrlgatlon or IndustrIa I we I I. However, Nebraska RevIsed Statutes sectIon 

46-653 (ReIssue 1968) allows the DIrector of Water Resources to Issue a 

specIal permIt to drIll a wei I notwIthstandIng the spacIng requIrements 

when facts are shown whfch JustIfy the request. Presumably, proof of 

nonInterference wIth the munIcIpal weI I would be requIred before such 

a permIt would Issue. 

(IrrIgatIon We lis). AgaIn, there Is mInIma I legIs latlve regu latlon of 

ground water use among IrrIgators. 

d I stance between an I rrl gatl on we" 

SectIon 46-651, d,Iscussed above, affects 

and a munlcrpal wei I. Also, there Is 
178/ a statute governIng spaclna between Irrlqatron wells.--- Under thIs stat_ 

ut8, no Irrigation well is to be drl I led withIn six hundred feet of another 

irrigation wei I. How8ver, the statute does not apply to wei Is used 

to Irrlqate two acres or less, and wei Is for domestIc, culInary, or stock 

use on a ranch or farm are also exempted. The spacIng regulatIon does not 

aprdy to IrrigatIon weI Is of a landowner on hIs own larid,' but each of these 

wells must be at least sIx hundred feet from any IrrigatIon well on nelgh-
179/ ' ' 

borlno land.--- As wIth munIcipal werr sp~clng regulatIon, the IrrIgatIon 

wei I spacIng regulatIon need not be followed If an applIcant can show 

176. NEB. REV. STAT., sectIon 46-642 (ReIssue 1968). 

177. NER. REV. STAT., sectIon 46-651 (ReIssue 1968). 

178. NEB. REV. STAT., sectIon 46-609 (ReIssue 1968). 

179. NEB. REV. STAT., c;pd Ion J!('--n ff (RJ' SSUG 1968) • 
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facts wh'ch satTsfy certaIn legTslat've requTrements. 180/ 

Some protectTon aqaTnst waste of ground water Is provTded by Nebraska 

RevTsed Statutes sectlon 46-602(3) whTch requTres "cappTng" or "plugg'ng" 

abandoned reqTstered IrrT9atTon wei Is. 

(RelatTonshlp of Ground Water and Watercourse Use Law). RelatTvely 

recent developments Tn hydrology have prnmpted wIdespread realTzatTon that 

the total water resource ahould be dealt' wIth as one lnterrelated unlt. 

However, prlor to these develooments legal prlncTples had already been for

mulated to resolve dlsputes, so that today Nebraska Ts faced wTth three 

dIfferent sets of rules to apply to thfs u,11t. Two sets of rules, rTparl

anTsm and approprfat'on, apply to r'ghts In stream flows and a thtrd set 

of rules applTes to rIghts Tn ground water.181/ This legal dIchotomy of 

ground and surface water law produces conflfctTng, but equally valId, 

claTms on the hydrologIc unTt In tImes of shortage. 

(W)ater development Tn the UnTted States has been maTnly a lalssez
falre process, 'n accord w'th the Tnd'v'duallstTc tradltlon lnher
'ted from the pIoneers. Surface-water users commonly have been 
forced by the hlgh cost of constructlon to JoIn hands In development 
projects. Most ground-water users have gone (ndependent ways. Each 
class of users tends to regard 'ts source of water as dlstTnct from 
the others. In many areas, however, overdevelopment Ts l g21 forcIng 
recoqnltTon of the unTty of water as a sTngle resource.---

Users Tn some areas of the UnTted States are recogn(zTng the unIty of 

water, and changes In the leaal rules are beIng made Tn some states Tn order 

180. NEB. REV. STAT., sectfon 46-610 (ReIssue 1968). The user wantIng a 
special perm't to drTl I an 'rrTgatTon well wIthout regard to the 
spaclng requIrements of sect'on 46-609 must make a detaTled applT
catTon. When conslderln9 the approval or obJectTon of the applI
catIon, the DIrector of the Department of Water Resources must con
sIder the sIze, shape, and IrrIgatIon needs of the property for whTch 
the permIt Is sought, the known ground water supply, and the effect 
on the ground water supply and the surroundIng land. The applIcatIon 
may be approved or dIsapproved In whole or In part. 

181. For dlscusslons of these dIfferent rules see "BasTc legal Approach to 
Conf Ilcts Between Water Users" and "Watercourse Use Law" of thls ' 
pub I Icatton. 

lR2. NNe, Water Manaqem_e_n_t--,-A..qrJ_c_u-'-t~reL.9!ld Gr:ound Water Supp lIes, U.S. 
Geoloqlcal Survey, 8 (eTr. 415. 19~8). 
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to resolve conf flcts. The changes proposed are usua Ily concerned wIth ground 
183/ 

water.- FollowIng Is the vIew of a well-known Colorado commentator on 
th 1 s prob lem: 

The need for legIslatIon Is apparent. WIthout clear cut rules, 
the relatIvely TnexpensTve drll lIng of wells contInues apace, and 
surface water users may soon be faced wIth a faclt accomTl1 (sIc) 
where courts wT II be reluctant to prohIbIt or curtaT I we I users 
who have Incurred larqe Investments and brought large aCf§~~s 
under cultTvatTon throuqh the use of underground waters.-

Only one leglslatTve measure has been enacted In Nebraska to deal wTth 

the problems of Tnterferences between users of ground water on the one hand 

and rTparlan owners or approprIators of surface water on the other. That 

statute reads as follows: 

The Leqfslature fInds that the pumpIng of water for IrrIgatIon 
purposes from pIts located wIthIn fIfty feet of the bank of any 
natural stre~~5~y have a dIrect effect on the surface flow of 
such stream.-

A permTt must be obtaIned from the Department of Water Resources before 

an Irrlaator may pump water Tn the sItuatIon descrTbed by the quotatIon 
1815/ above.--

The statute exhTbTts recognTtlon of the problems presented by "connected" 

ground and surface waters, but the sltuatTons to which the statute applies 

are narrowly cIrcumscrIbed. 

183. See Harnsberger, Nebraska Ground Water Problems, 42 NEB. L. REV. 721, 
741 (1963), regardIng surveys of other states and suggestIons for 
correlatTon of rIghts. 

184. Moses, The Corre~a:t'on of Surf'lce and Underground Wat§r RTghts. 27 
OKLA. B. J. 2095, 2098 (1956). 

185. NEB. REV. STAT., sectIon 46-636 (ReIssue 1968). 

186. NEB. REV. STAT., sectIon 46-637 (ReIssue 1968) • 
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Dra i nage Law 
Common Law Ru I es 

Fact situations of the typical drainage cases Involve waters that are 

not classifiable as lakes, streams or ponds, usually called "surface water" 

but more descriptively termed "diffused surface water." The Nebraska Supreme 

Court has described such waters as those which flow In no defined water-
187/ course,--- are diffused over the surface of the ground, and are derived 

primarily from rains and melting snow. 188/ They have also been described 
189/ as waters with no permanent source of supply or regular course--- and 

waters which become separated from a watercourse or water body so that they 
. 190/ are prevented from returning to the channel or bed.--- Also Included are 

waters flowing from springs which do not fol Iowa wei I-defined channel. 191/ 

Diffused surface waters retain their character unti I they reach a wei 1-
192/ defined channel and become part of a watercourse,--- lake or stream. 

Clvl I Law Rule. This rule is that a landowner cannot obstruct the 

flow of surface water coming on his land from a higher estate; nor can 

the owner of the higher estate cause the natural flow of surface water 

onto the lower land to be Increased. 193/ The effect of this rule is to 

allow surface water to fol low its natural path of drainage. 

187. Morrissey v. Chicago, Burlington & Quincy R. Co., 38 Neb. 406, 56 
N.\~. 946 and 57 N.W. 522 (1893). 

188. Jack v. Teegarden, 151 Neb. 309, 37 N.W.2d 387 (1949). 

189. 1£.; Schomberg v. Kuther, 153 Neb. 413, 45 N.W.2d 129 (1950); Mader v. 
Mettenbrlnk, 159 Neb. 118,65 N.W.2d 334 (1954). 

190. Krueger v. Crysta I Lake Co., 111 Neb. 724, 197 N.W. 675 (1924). 

191. Rogers v. Petsch, 174 Neb. 313, 117 N.W.2d 771 (1962). 

192. NEB. REV. STAT., section 31-202 (Reissue 1968) defines a watercourse 
as "any depression or draw two feet below the surrounding lands and 
having a continuous outlet to a stream of water, or river or brook. 

193. Clark and Martz, Classes of Water and Character of Water Rights and 
Uses, in 1 WATER AND WATER RIGHTS 305 (R. Clark ed. 1967). See 
Comment, Diffused Surface Water Law In Nebraska, 41 NEB. L. REV. 765, 
766 (1962). 
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ThIs rule does not allow Interference with surface draInage by any 

landowner, and therefore does not lend Itself to solving drainage problems 

In urban settIngs where the grades of lets and construction of buildings 

thereon would Interfere wIth natural draInage. One commentator has also 

observed that the clvl I law rule "would seem to be the antithesis of soil 

and water conservation practices which are essentIal to the long term 
1~! . 

preservatIon of American agrlculture."- The c1vl I law rule Is not 

followed In Nebraska. 

Common Enemy Rule. ThIs rule Is also known as the "canmon law" rule 

althou9h several canmentators contend the early EnglIsh cases do not 
support It. '95! 

The common enemy rule Is the raw basIs of Nebraska draInage law. 

In Its earliest form as applfed In thIs State the rule. was: 

(S)urface water Is regarded as a common enemy, and every landed 
proprIetor has a rIght to take any measures necessary to the pro
tectIon of hIs own property fran Its ravages, even If In doIng so 
he throws It back upon a coterminous proprIetor, to hIs d~~g~e, 
whIch the law regards as a ca'~77f damnum absque In,lurla,-- and 
affordIng no cause of actlon.-

SImply stated, the rule al lowed an owner of land to do anythIng to repel 

or remove surface water fran hIs property, even tho~gh In 90 doIng he 

caused Injury to hls neIghbor. 

Nebraska now seems to adhere to a modIfIed common enemy rule. In 

NIchol v. Yocum'98! the Nebraska Supreme Court held that the "canmon enemy" 

rule was not (and never had been) the law of thIs State. It contInued by 

statlnq that the ru Ie In the State Is "the true doctrIne of the common law" 

194. Comment, DIffused Surface Water law In Nebraska, 41 NEB. L. REV. 765, 
766 (1962). 

195. Id. ~t 767. 

196. Loss, hurt or harm wIthout Injury In the legal sense. See BLACK'S 
LAW DICTIONARY (4th ed. 1951). 

197. MorrIssey v. Chlcago, BurlIngton & QuIncy R. Co.; 38 Neb. 406, 430, 
56 N.W. 946, 953 (1893). 

198. 173 Neb. 298, 113 N.W.2d 195 (1962) • 
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and It ls "a general rule In force and controls In this State." 199/ The 

court stated: 

(O)lffused surface waters may be dammed, diverted, or otherwlse 
repel led, If necessary, and In the absence of negligence. But 
when dl ffused surface waters are concentrated In volume and ve 1-
oclty and flow Into a natural depression, draw, swale or other 200/ 
dralnway, the rule as to dIffused surface waters does not apply.---

The rule as to such dralnways, natural depresslons, draws and swales, gener

ally Is that they must be kept open to al low natural drainage. 

Reasonable Use Rule. The two rules defIned above are based on property 

concepts. The "reasonable use" rule, however, Is expressed In the language 

of tort law. ThIs rule Is that a landowner ls not Ilable for damages 

caused by him In repelling surface waters ff he proceeds wIth reasonable 

care and prudence. Whether a landowner's attempt to deal wIth his surface 

water problem Is reasonable Is a question of fact to be determined from 

all the cIrcumstances surroundlnq the sltuatlon. Although It Is a minorIty 

rule It has been successfully applied In some JurIsdictIons to do equIty 

1n cases where the somewhat rigId "property 

The Nebraska Supreme Court has consistently 

rule wlth language requlrlng reasonableness 

carryIng out drainage actIvIty. 

Nebraska Rules 

oriented" ru les may have fal led. 

temp8red appllcatlon of Its 
201/ and absence of neg I I genea--- l n 

As stated above, Nebraska had early taken a "common enemy" approach 

to dIffused surface water cases. The Nebraska Supreme Court has found It 

necessary to modify the common enemy rule by Introducing the concept of 

reasonableness when passing Judgment on attempts of landowners to solve 
2021 theTr surface water problems.--- FInally, the court changed the label 

199. Id. at 306, 113 N.W.2d at 200. 

200. .!.E.:.. 
201. Anheuser-Busch Brewing Assn. v. Peterson, 41 Neb. 897, 60 N.W. 373 

(1894); Snyder v. Platte Val ley PublIc Power and Irr. Olst., 144 Neb. 
308, 13 N.W.2d 160 (1944); Courter v. Maloley, 152 Neb. 476, 41 N.W.2d 
732 (1950); County of Scotts Bluff v. Hertwl9, 160 Neb. 823, 71 N.W.2d 
507 (1955). 

202. .!.E.:.. 
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of thIs State's rule and nO;( applfes a "cOl'lYllOn law" rule to drffused surface 

... water cases. 

... 

To understand the present law of surface water draInage rt Is ImperatIve 
to recognIze that all draInage problems are not susceptrble to applIcation 

of a sln91e rule. For purposes of drscusslng drainage law, the facts must 

be examIned to determIne whether the sItuatIon may be categorIzed as Involv

Ing watercourses and dralnways, Interference wIth natural draInage of drffused 

surface water by an upper proprIetor, or Interference wIth natural drarnage 

of dIffused surface water by a 1000er proprIetor. 

Watercourses and Dralnways. Rules governIng draInage of dIffused 

surface water are not app II cab Ie to water I n "watercourses." A watercourse 

Is defIned by statute as "any depressIon or draw two feet below the surround-

11"9 lands and havIng a contInuous outlet to a stream of \1ater, or rIver or 
brook ••• • ,,2031 As to InterferIng wIth the flO;( of a watercourse, It 

Is we II settled that: 

The owners or proprIetors of lands borderIng upon eIther the 
normal or flood channels of a natural watercourse are entItled 
to have Its water, whether wIthIn Its banks or In Its flood channel, 
run as It Is wont to run accordIng to natural draInage, and no 
one has the lawful rIght by dIversIons or obstructIons 284~nter
fere wIth Its accustomed flO;( to the damage of another.---

The Nebraska rule governIng Interference wIth the flO;( In dratnways 

not meetIng the tests for beIng a watercourse Is also well developed. The 

rule closely parallels that for watercourses and rs that a lower landowner 

cannot Interfere wIth the natural flow of water In any natural dralnage-
2051 way, be It a draw, dItch, slough or swale.---

Interference wIth Natura I Dratn.E..9~_~f_Dlifus~d Surface Water by an 
Upper Proprietor. A landowner may collect dIffused surface water located 

on hIs land for hIs use even though hIs actIon deprIves a 1000er landowner 

of the benefIts that the latter would otherwIse enjoy were the water allowed 

to flow dCftln to the IOl1er lands, but he cannot, wIthout Incurring liability, 

203. NEB. REV. STAT., sectIon 31-202 (ReIssue 1968). 

204. Schwank v. County of Platte, 152 Neb. 273, 280, 40 N.W.2d 863, 868 (1950>. 

205. Comment, DIffused Surface Water law In Nebraska, 41 NEB. l. REV. 765, 
776 (1962) • 
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co I I ect the water and then discharge I t upon his lower ne I ghbor caus I ng the 

latter damage. 206/ 

Interference with Natural Drainage of Diffused Surface Water by a 

Lower Proprietor. A common situation which results In litigation Is when 

a landowner builds a dike to prevent surface waters from entering upon his 

property. Nebraska has quite consistently applied the common enemy rule, 

modified by a test of reasonableness, In situations where a landowner 

repels surface water not flOWing In 'a natural watercourse or dralnageway. 

In this situation the lower landowner may dam, divert or otherwise repel 

the diffused surface waters If the action Is necessary to protect his 

property and I f he does so I n a nonneg" gent manner. 

Legislation 

Nebraska law provides that a landowner may drain his land In the 

"general course of natural drainage" by open ditch or tl Ie drain; and If 

the ditch or drain Is wholly on his property, the landowner will not 

Incur liability for damages to any person nonnegllgently Injyred by the 

water being drained. 

statutory provisions also exist which permit groups of landowners 

faced with a cOllmon drainage problem to undertake concerted action. 

Three approaches are available. Landowners may organize a drainage 
207/ .' 

dlstrlct,~of which there are two types. Landowners may also petition 

county government to aid In accomplishing certain drainage projects under 

a procedure In Chapter 31, articles 1 and 9, Revised statutes of Nebraska. 

Advantages common to all three approaches are: (1) use of a political 

entity allows the Individual landowner to avoid personal Ilabl "ty If 

damages occur; (2) such organl zatlon makes It posslb Ie to a I locate costs 

according to benefits and effectively assess levies to meet the cost of 

projects; (3) contract letting for the project and general supervision of 

the project work can often be handled easier by the political entity; and 

(4) the county or public corporation has a continuing existence. In add

dltlon, the two forms of organized drainage districts have the p.ower of. 

eminent domain to acquire necessary lands and rights-of-way. 

206. Chicago, R. I. & P. R. Co. v. Shaw, 63 Neb. 380, 88 N.W. 508 (1901>. 

• 

207. See the discussion of drainage districts elsewhere In this publication. • 
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Mi sce I I aneous 

Public Recreational Access and Use for Lakes and Streams 

General Comments. The demand for water-based recreation has recently 

Increased In Nebraska and other states. From 1950 to 1967 the number of 

pleasure boats In use In the United States at least doubled, and the number 

of motors for such boats tripled In the same perlod. 208/ Also, the expected 

Increase In population In the future wi II produce more boating enthusiasts, 

hunters, fishermen, and others who wi I I demand suitable waters and access to 

pursue their avocatlons. 209 / The State of Nebraska through the Game and 
210/ Parks Commission has developed extensive park and recreational areas.---

In a discussion of this area of law It Is Important for the reader to be 

acquainted with a legal touchstone called "navigability" and further to under

stand that there are different definitions or tests of navigability for dif

ferent legal purposes. The reason for examining tests of navigability Is to 

determine who controls the use of the surface area of streams and lakes, 

which In turn rests on the determination of who owns the beds of the stream 

or lake. 

Historical Background (The Navigability Test for Determining Title to 

Beds). Nebraska fol lows the federal test In determining what waters are 

navigable for title to beds purposes. The Nebraska Supreme Court stated 

this test as follows: " •• navigability in law is synonymous with navl-

gability In fact, without regard to the Influence of the ocean tide, and 

Includes those waters only which afford a channel for useful commerce •. 

In Nebraska this apparently encompasses only the Missouri River, and there-

208. UNITED STATES DEPARTfJENT OF COr+£RCE, STATISTICAL ABSTRACT OF THE 
UNITED STATES 208 (1968). 

211/ 
-'-I 

209. That no small number of persons are Involved Is evidenced by the fact 
that In 1965 there were nearly 33,000,000 hunters and fishermen In this 
country. See.Ii. at 204. 

210. Nebraska Game and Parks Commission figures show approximately 107,810 
acres of land; 3,062 acres of marsh; and 69,495 acres of water are 
controlled by that agency for the conduct and development of game, fish 
and recreation. These lands are either owned or leased, or partly owned 
and leased by the Game and Parks Comml ss Ion. NEBRASKA GAME AND PARKS 
COMMISSION, Hunting, Fishing and Recreation Areas (Revised July, 1969). 

211. Clark v. Cambridge & Arapahoe Irrigation & Improvement Co., 45 Neb. 
798, 805, 64 N.W. 239, 240 (1895). 
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fore other waters wIthIn the state are "nonnavIgable" for determInIng 
ownershIp of beds. 

Generally, the beds underlyIng nonnavIgable waters are owned by the 
212/ 

prIvate rIparIan landowners,- and the public has no rl9htS to the use 
213/ of these prIvate waters.- Nebraska seems to adhere to thIs genera I 

rule; however, one notable exceptIon exIsts. The LegIslature In 1929 made 

the beds of meandered lakes, whIch are nonnavIgable In Nebraska, the 

property of the State and dedIcated them to the pub IIc. 214/ Meandered 

lakes are those whIch lIe In two or more sectIons of land. When the 

sectIon lInes were surveyed, these bodIes of water lay on the proposed 

boundarIes. Instead of surveyIng through the lakes, the lInes were laId 

to follow the shore lInes. Meandered lakes are not numerous and most 

or al I are located In the SandhI lIs area. It should also be noted that, 

the statute does not Include those meandered lakes patented to private 

IndIvIduals by the UnIted States. 

In many states a fIndIng that a stream Is navIgable leads to the 

conclusIon that the cItIzens have the rIght to use the bed and surface 

for recreatfon or any otherwfse lawful purpose. ThIs fs not true In 

Nebraska. 

In the 1905 case of KInkead v. Turaeon215/ the State of Nebraska 

departed from the publfc ownershIp rule. In that case the Nebraska 

Supreme Court declared: fl ••• a rfparlan owner of lands on one sfde of 

a navlQable rIver above the flow of the tIde holds to the thread of the 
. 216/ 

stream, subject to the pub I f c easement of navl gatl on • • • • "- The 

Kinkead case dealt wIth the problems of bed ownershIp In the MIssourI 

RIver caused by a sudden change of channel. The court further observed 

that the publIc rIght attaches to the water of the new channel--that the 

public retaIns all Its rIghts. 

212. 

213. 

214. 

Refs, PolIcy and PlannIng for RecreatIonal Use of Inland Waters, 
40TEW. L.0.155, 171 (1967). 

Annot., 57 A.L.R.2d 569 (1958). 

NEB. REV. STAT., sectIon 37-411 (Refssue 1968). 

215. 74 Neb. 573, 580, 583-4, 104 N.W. 1061, 1062 (1905). 

216. lie at 580, 583-4, 104 N.W. at f062. 
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A summary of the discussion to thIs point may be helpful •. FIrst, It 

must be reIterated that the tItle to beds of a I I nonnavloab Ie waters In 
Nebraska belong to the private stream-bank landowner, except In the case 

of meandered lakes, declared by the Legislature to be public. Also, In 

Nebraska the beds of navIgable rIvers belong to private stream-bank land

owners, but he holds It subject to the naVigatIon easement. ThIs Is so 
217/ because of the holdIng of KInkead v. Turgeon.----

Nothlnq of course, prevents the State government from becoming a land

owner wIth control over the water surface, and It has In fact become such 
. . 218/ 

an owner of sIgnIficant areas.----

(The NavIgatIon Easement). The seemingly restrIctive state of affairs 

as to public recreatIonal use of waters In Nebraska under the tItle to beds 

theory Is considerably modIfIed by the navigation easement doctrIne. 

This doctrIne has been simply explaIned by one commentator as follows: 

(T)o the ordinary cItIzen (the navIgatIon easement) means that the 
waterway subject to the (easement) Is a publIc hIghway upon whIch 
he has a right to transTt for himself and hIs goods, and upon2't'g~h 
he may hunt and fIsh wIthout hindrance by the riparian owner.----

As stated above, there Is a different test for determTnlng whTch 

waters are navTgable for purposes of applying the navigation easement 

than for determInIng who owns the bed. The navTqatlon easement test as 

Tt exIsts today Is that a water body Is navigable If Tt Is navIgable In 
220/ fact or can be made so wIth reasonab Ie Improvement.- It Is not nec-

221/ essary that the stream or lake actua J Iy be ased for navl gatlon.---- The 
222/ easement also attaches to nonnavIgable parts of navIgable streams--- and 

223/ to the trIbutarIes of navIgable streams.-

217. l.s!. 

218. 

219. 

220. 

221 • 

222. 

223. 

~ note 210, supra. 

BIelefeld, NavToablllty In the MlssoYil_Rlver Basin, 4 LAND & WATER 
L. REV. 97, 102 (1969). 

United States v. AppalachIan Power Co., 311 U.S. 377 (1940). 

Economy LIght & Power Co.· v. UnIted States, 256 U.S. 113 (1921). 

UnIted States v. RIo Grande IrrigatIon Co., 174 U.S. 690 (1899). 

Id.; United States v. GriffIn, 58 F.2d 674 (W.O. Va. 1932); Oklahoma v: Guy F. AtkInson Co., 313 U.S. 508 (1941). 
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Application of the navigation easement to the tributaries would seem 

to open them at least to canoeing, float trips and perhaps even to hunting ~ 
and flshlnp from boats to the extent that access could be gained from public 

lands such as a road right-of-way. 

The Nebraska Approach (Waters Open to Public Use). Despite the fact 

that Nebraska case law on the public's right to use the surface of the 

State's waters Is not we II developed, there are several Nebraska Attorney 

General's opinions concerning whether the public has a right to use certain 

waters for recreational purposes. In 1930 an opinion maintained that 

riparian landCMners along the Platte RIver have jurisdiction over hunting 

prlvl leges and can sell or lease the exclusive right to hunt or fish on 

the river and Islands to the thread of the stream and no one has the right 

to hunt or fIsh on an Island or from a boat wIthout the riparian landCMner's 

permission. The opinion states that this Is the rule even though the 

hunter or fisherman reached the river throuqh publIc access afforded by 
224/ a pub IIc road.--

This opinion was no doubt a fair statement of the law In 1930. How

ever, It seems to be based entirely on the title to beds doctrine. AI

thou9h the navigation easement was a recognized legal doctrine In 1930, 

It must be pointed out that the test for navigability for Its applIcatIon 
. 225/ received major development after that year.--

At least two federal cases were decided after 1930 which are Important 
226/ for the subject. In Grimes Packing Co. v. Hynes--- the court held that 

genera I Iy a I I members of the pub Ilc have a rl ght to fish In pub Ilc waters 

such as the sea and other navigable or tidal waters, and no prIvate person 

can claIm an exclusive right to fish In any portion of such waters unless 

he acquires such a rl9ht by grant or prescription. In the federal case of 

Ne-Bo-Shone Assn. v. Hogarth227/ It was held that Michigan law dId not 

declare exclusIve flshln9 rights to the riparian, and a state agency decree 

224. NEB. OPe ATT'Y. GEN. 224 (1930). 

225. See United States v. Griffin, 58 F.2d 674 (W.O. Va. 1932); Oklahoma v. 

Guy F. Atkinson Co., 313 U.S. 508 (1941). 

226. 67 F. Supp. 43 (Alas. 1946). 

227. 81 F.2d 70 (6th elr. 1936), 
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whIch gave the public general fIshIng rIghts was valId. The waterway 

Involved In that case was a shallow stream formerly used to float logs 

but not otherwIse navTgable. 
In vIew of these cases and the fact that the Platte RIver Is probably 

navIgable for applIcatIon of the navTgatTon easement, the 1930 Nebraska 

Attorney General's oplnTon, at least as far as It applIes to recreation 

pursuits from a boat, may not reflect the present status of Nebraska law. 

In 1949 the Nebraska Attorney General was presented a similar ques

tIon although the facts dIffered consIderably from the 1930 controversy. 

The 1949 InquIry concerned the publIc's rIght to hunt and fIsh on the 

Central Nebraska PublIc Power and IrrIgatIon DIstrIct's reservoIrs. 

The opInIon was prompted by the fact that the dIstrIct leased the ex

clusIve right to hunt and fIsh to a prIvate IndivIdual. The Nebraska 

Attorney General offered the opInIon that this was a mIsuse of the 

emInent domain power because the subject land had been condemned for a 

public purpose and could not be leased to a prIvate Individual for his 

exclusIve use. The opInIon stated: "It Is our opInIon that the general 

publIc has a rIght to fish and hunt upon the Central Nebraska PublIc 

Power and IrrIgatIon DIstrIct reservoIrs ••• • ,,2281 

From thIs last dIscussed opInIon It seems that a general publIc rIght 

to hunt and fIsh, and probably to pursue other recreatIonal uses, was 

receIvIng recognItIon In Nebraska as to publIcly owned waters. 

(Statutes). The extensIve system of recreatIon areas and parks of 

the Nebraska Game and Parks CommIssIon provIdes opportunItIes for a great 

number of persons seekIng water-based recreatIon. Hunters, fIshermen and 

water sports enthusIasts qaln access and use of other water areas by 

obtalnlnq permIssIon from the owners of such areas. 
It Is the polIcy of the State of Nebraska to encourage the permIssIve 

use of prIvately owned water resources by the publIc. ThIs Is evIdenced 

by the RecreatIon LIabIlIty Act of 1965. 2291 SectIon 37-1001 states: 

228. NEB. OP. ATT'Y. GEN. 129, 130 (1949). 

229. NEB. REV. STAT., sectIons 37-1001 to 37-1008 (ReIssue 1968) • 
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The purpose of sectIons 37-1001 to 37-1008 Is to encourage owners 
of land to make avaIlable to the publIc land and water areas for 
recreatIonal purposes by Ifmltlng theIr liabilIty towards persons 
enterlnq theron and towards persons who may be Injured or other
wise damaged by the act or omissIons of persons enterIng thereon. 

The act also establishes the duty of care owed by the landowner to 

those comIng on hls land for recreatIonal purposes. That duty of care Is, 

In effect, no duty Whatsoever, except that the landowner Is liable for 

wilful or malicious failure to guard or warn against a known dangerous 
condItIon. The 'Imltlng of IIabl"ty does not apply to landowners who 

charge a fee for the recreatIonal use of thelr land by the general publlc. 

It should be noted that the Recreatlonal Llablilty Act In no way glves 

the publIc access to prIvate property. It stands as an establlshed rule 

of law that the publIc has no rIght to cross prIvate land to reach publlc 
waters. 230/ 

A statute enacted In 196~/ modIfIed the law of trespass In Nebraska. 

The law states that persons "In the process of navigatIng or attemptIng 

to ncvlqate wIth nonpowered vessels any stream or rIver In thls state" 

may portage or otherwIse transport thelr vessels around obstructlons In 

the stream. A penalty Is provlded If damage Is caused to prlvate property 

durIng such a portage. It Is Implied In thIs law that the general public 

may use any approprIate stream of thIs State for canoeIng or floatIng a 

raft, which are recreatfonal uses. As mentIoned prevIously, the Nebraska 

statutes also dedIcate ,meandered lakes to publIc use. 

Interstate Water Compacts and Court Decrees 
Where states have conflIct of polIcIes wIth respect to water from an 

Interstate stream, the I r respectl ve l nterests can usua Ily be negotlated, 

modIfIed and embodIed In an Interstate compact. The constltutlonal lImIt

atIon on negotlatlng lnterstate rIver compacts Is that they must be approved 

230. 2 AM:RICAN LAW OF PROPERTY § 9.48 (Casner ed. 1952); 1 S.WIEL, 
WATER RIGHTS IN THE WESTERN STATES 361 (3rd ed. 1911). See Stone, 
Publlc Rlghts.Jn ~ater Uses and Prlv,ate Rights In Land A"d,jacent 
to Water, In 1 WATERS AND WATER RIGHTS 221 (Clark ed. 1967). 

231. NEB. REV. STAT., sectIon 28-589.01 (Supp. 1967) • 
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by Congress. 232/ 

The federn I govemment, liS we II as the s"tates, has an I nterest In 

the allocatIon of Interstate stream waters. In order to receIve federal 

aporoval the negotIatIon of an Interstate compact usually Involves: (1) 

an act of Congress authorIzIng negotIatIon (and usually provIdIng for a 

federal representatIve to the negotIatIons); (2) actual negotIatIon of 

the terms by the state and federal representatIves; and (3) ratIfIcatIon 

of the compact by the affected states and Congress. 

In al locatIng the waters of Interstate streams Nebraska has entered 

Into the fol lowIng compacts wIth neIghborIng states. 

The South Platte RIver Compact between Colorado and Nebraska was 

sIgned by state representatIves on April 27, 1923, and received congres-
233/ slonal approval by the Act of March 8, 1926.--- The purpose of the 

compact Is to remove present and future causes of controversy between 

the compactIng states over the South Platte RIver, runnIng easterly from 

Colorado Into Nebraska, and lodgepole Creek, runnIng southeasterly from 

Nebraska Into Colorado. In order to achIeve that purpose the compact 

provIdes for joInt maIntenance of a stream gaugIng statIon on the South 

Platte RIver. A poInt Is affIxed on lodgepole Creek above whIch the 

full benefIt of the waters go to Nebraska, and below whIch the same benefIts 

go to Colorado. The waters of the South Platte are apportIoned based on 

season of the year, prIor approprIators' rIghts and regIonal IrrIgatIon 

need. The stream flow statIon on the South Platte permIts the estab

lIshment of a mInImum amount of stream flow whIch establIshes a lImIt 

on upstream dIversIons. 
The RepublIcan River Compact between Colorado, Kansas and Nebraska 

234/ 
was negotIated pursuant to Public law 696, 77th Congress, 2nd sesslon.---

The subject matter of the compact Is the apportIonment of the RepublIcan 

RIver and Its trIbutaries above Its junctIon wIth the Smokey HII I RIver 

232. "No state shall, wIthout the consent of Congress ••• enter into 
any agreement or compact wIth another state, or wIth a foreIgn 
[lower ••• " U.S. CONST., Art. I, § 10. 

233. 44 Stat. 195 (1926). 

234. 56 Stat. 736 (1942). 
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In Kansas. The compact recognizes and seeks to achieve six goals: (1) the 

most efficient use of the waters of the Republican River; (2) an equitable 

division of the waters of the Republican River; (3) the removal of causes 

of controversy between the sIgnatories; (4) the promotion of Interstate 

comity: (5) the recognition that effIcIent utI ITzatlon of the waters In 

the basIn Is for benefIcIal consumptIve use; and (6) the promotion of 

Joint actIon by state and federal governments In the efficIent use of water 

and control of floods. 

The compact defTnes the drainage basIns and appcrtlons their total 

avaIlable acre-feet of water to Colorado, Kansas, and Nebraska. The al lo

cations to the states are based on estimates of aval labilIty and are sub

Ject to the condition that these quantities are actually available In the 

respective basins. The compact also leaves unimpaired the rights of the 

federal government In the Republican liver Basin. 

The Upper Niobrara River Compact between Nebraska and Wyoming was 

negotiated pursuant to congressional consent as embodied in the Act of 

August 5, 1953, the Act of May 29, 1958, and the Act of August 30, 1961.2351 

The neqotlated compact was signed on October 26, 1962, and received con-
2361 gresslonal approval on August 4, 1969.---

The three purposes of the compact, as stated In the first artIcle, 

are: (1) to provide for equitable division or apportionment of the waters 
of the Upper NIobrara River BasIn; (2) to gather data on ground water and 

underground water flow so that such waters may be apportioned by supplement 

to the compact; and (3) to remove causes of controversy and promote Inter

state com I ty. 

The compact defines the extent of the Upper NIobrara RIver Basin, 

designates officIals to administer the compact, and provides for estab

lIshment and operation of necessary stream 08u9lng stations. 

The surface waters of the Upper NIobrara River are apportIoned 

between Nebraska and WyomIng with Wyoming receiving unrestricted use of 

the river's surface flow except for restrictions placed upon the river by 

Wyoming law and restrictions from prior appropriators whose rIghts are 

defined by the compact. The compact also provides for gathering data on 

ground water and a possible future allocation of ground water • 

235. 67 Stat. 365 (1953), 72 Stat. 147 (1958), 75 Stat. 412 (1961). 

236. 83 Stat. 86 (1969). 
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Although ,the proposed lower NIobrara RIver and Ponca Creek Compact 

between Nebraska and South Dakota was sIgned by representatIves of the 

compactIng states on January 18, 1961, It has not yet been ratIfIed by 

Congress. The prIncIpal purposes of the compact are: (1) to remove 

causes of Interstate controversy over the waterways Involved In the 

compact; (2) to encouraqe benefIcIal use of subject waters; (3) to pro

vIde for a faIr sharIng of avaIlable water between the signatory states; 

and (4) to recognIze the acquisItIon of water to the subject waters by 

groups and IndIvIduals. 

The proposed compact would establIsh a Nebraska-South Dakota Board 

to admInIster the terms of the compact. Article V of the compact defines 

the rTghts and standards of IndIvIduals affected by the compact. The 

compact also provIdes for the collectIon of data and the preservation of 

existIng federal rights and oblIgatIons. 
A BI9 Blue RIver Compact between Kansas and Nebraska Is currently 

beIng negotIated, IncludIng consIderatIon for both the BIg Blue and for 

the lIttle Blue RIvers. The commIssioners also have been gIven the power 

to compact for the lIttle Blue RIver. 

Under ArtIcle III, sectIon 2 of the UnIted States ConstItutIon, the 

Supreme Court has orIgInal JurIsdIctIon to settle cases and controversIes 

between states. These cases and controversIes may often be settled between 

the states wIth the approval of Conqress through Interstate compacts such 

as those dIscussed above. However, where a lawsuIt Is InItIated the Supreme 

Court has Jurlsdlctlon to hear the case and render a decree. TypIcally, the 

Court wI II not hear the case untl I there has been a prel1mlnary hearing held 

before a court appointed SpecIal Master. After the SpecIal Master has pre

sented hIs report and the parties have had an opportunity to present thelr 

exceptIons to It, the Court wI II Issue a decree. 

A UnIted States Supreme Court decree concernIng Nebraska waters was 
237/ Issued In the case of Nebraska v.Wyoml~---- In whIch Nebraska InstItuted 

suIt agaInst WyomIng to apportIon the waters of the North Platte RIver. 

Colorado was JoIned as a defendant because of Its Interest In the North Platte 

RIver. The decree Tn the case apportToned the water by setting maxImums 

237. 325 U.S. 589 (1945), modlfled, 345 U.S. 981 (1953). 
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on the amount of water which could be diverted and on the amount of acreage 

which could be Irrigated. Diversion limitations wIth respect to reservoirs 

and canals were establIshed for the May 1 to September 30 period of each 

year. 

The decree adjudqed Nebraska aprroprlatlons for lands supplied by the 

French and State LIne Canals senior to the approprIation rights of the Path

finder, Guernsey, Semlnoe, Alcova and Glendo ReservoIrs and the Casper Canal 

In Wyomlnq. I"'yomlnq was therefore enjoIned from permitting storage of water 

in Its reservoIrs contrary to thIs approprIatIon rule from May 1 to September 

30 of every year. 

The decree apportIoned only the natural flow of the North Platte RIver 

and provided that the flow would be measured by addItional gauging stations 

whIch were to be establIshed as they were needed wIth theIr expenses allo

cated between Nebraska and Wyomlnq. 

Both Colorado and Wyoming were permitted to dIvert water for ordInary 

and usual domestic, municIpal and stock watering purposes. However, both 

states were required to maintain publIc records on irrigatIon, storage and 

exportatIon of water from the North Platte River and its tributaries. 

Exclusive of the Kendrick Project and the Seminoe Reservoir, Wyoming 

was enjoIned from dIverting water above the Guernsey ReservoIr or from the 

tributaries of the North Platte above the PathfInder Dam for the IrrigatIon 

of more than a total of 168,000 acres of land In Wyomln~ durIng anyone irri

gatIon season. They also were enjoIned from storIng more than 18,000 acre

feet annually for use above Pathffnder Reservoir. In the area between 

Guernsey and the TrT-State Dam sectIon, between May 1 and September 30 of 

any year, the natural flow of the North Platte RIver was divIded between 

WyomIng and Nebraska on the basIs of 25 percent to WyomIng and 75 percent to 

Nebraska. Water stored In federal reservoIrs was not affected by the decree, 

but Is control led by contracts of the North Platte Project and Warren Act 

Contracts. 

In 1952, when the Glendo Project was found to be feasIble, the partIes 

felt It was necessary to amend the decree. The decree was amended by stipu

latIon to provIde that Colorado mIght Increase Its use from 135,000 acres of 

land to 145,000 acres of land. Storage rIghts In Glendo were to be limIted 

to 40,000 acre-feet annually, and IncludIng carryover storage, would never 
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exceed 100,000 acre-feet. ThIs water was to be dIstrIbuted accordIng to con

tracts wIth the Secretary of the InterIor, and dIvIded among the states with 

15,000 acre-feet avaIlable for use In WyomIng below Guernsey Dam and 25,000 

acre-feet avaTlable for use In Nebraska. 

Ma I ntenance of Wate r Qua II tv 
State ActIon. The Maintenance of the qualIty of the waters of the 

State of Nebraska Is the responsIbility of the Nebraska Water Pollution 
238/ Control Councll.- Uncler Its statutory authority the CouncTl, on Nc-

vember 8, 1968, In response to the Federal Water Quality Act of 1965, 

adopted Water Qua' I tv Standards App I !cab Ie to Nebraska Waters" wh I ch 

superseded water qua I Ity standards promul~ated In 1964. The waters of 

the State (which Include streams, lakes, springs, and all other surface 

and qround waters, both Interstate and Intrastate) were basically di

vIded Into three categorIes. Class 'A' waters are those used for domestIc 

water supoly; Class '8' waters are those used for ful I body contact 

sports (I.e. swTmmlnq, water skIIng, skIn divIng, and simIlar actIvitIes); 

and C I ass 'c' waters are those used for partl a I body contact sports 

(I.e. huntlnq, flshlnq, traoplng, and boatIng); the growth and propa

~atlon of fIsh, waterfowl, furbearers, other aquatlc lIfe, semI-aquatIc 

life, and wildlIfe; agricultural uses such as Irrlgatlon and lIvestock 

waterl nq; and I ndustrl a I uses. Water qua" ty crl terla were adopted 

for each classIfIcatIon. 

Dates for compliance wIth the Water Quality Standards for the various 

munIcIpalItIes have been set, none beTnq any later than January 1, 1972. 

A special tlmetable for facliltles dIschargIng Into the MIssourI RIver ls 

to be establIshed. Amonq the more dlfflcult problems presently beIng 

experlenced by the Councl I are those of proper operatIon and maIntenance 

of sewage treatment plants and the control of wastes from Ilvestock 

feedlots. The CouncIl, In regard to the feedlot sltuatlon, adopted a rule 

In 1968 requlrlnq the regIstratIon of feedlots. 

As of January, 1970, there have been no judIcial InterpretatIons of 

any provisIon of the Nebraska Water Pollution Control Act or any other 

238. The Nebraska Water PollutIon Control Council Is dIscussed under the 
Department of Health In thIs publIcation. 
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determInatIons of the JurIsdIctIon and authorIty of the ~ebraska Water 

PollutIon Control CouncIl. In Its program of Insuring that al I the 
cItIzens of the State of Nebraska have an equal opportunIty to benefI

clally use the waters of the State, the CouncIl, whenever It fInds that 

some party Is deqradlng the water qualIty to the detrIment of hIs neIgh

bors and the people of the State, attempts to reach a satIsfactory so

lutIon to the problem by lnformal conference wIth the party and recom

mendatlons relatIve to technIcal asslstance. 

PrIvate RemedIes. The Nebraska cases dealIng wlth the maIntenance 

of water quallty are few In number and were a I I brought by one prIvate 

party agaInst another. They are based almost excluslvely on the doctrIne 

of prIvate nuIsance, and concern both surface and ground wafers. In an 

1889 case239/ the Nebraska Supreme Court reversed the actIon of the 

DIstrIct Court Tn Sarpy County In denyIng a permanent InjunctIon agaInst 

the owner and operator of a large feedlot located along Papll lIon Creek 

and Tn favor of adjolnTng downstream landowners who used theIr land for 

genera~ farmIng purposes and for stock raIsIng, waterTng theIr 

cattle from the creek. The c)urt found that the downstream landowners' 

use of the stream and of theIr property had been ImpaIred because wastes 

were flowTng from the neIghborIng upstream feedlot Tnto Papl IlIon Creek. 

The wastes were beIng carrIed down to and upon the plaIntIffs' land by 

the force of the stream, pol lutIng the water and renderIng It unfIt for 

use·by the plaIntIffs. NoxIous odors and a general nuIsance condItIon 

also resulted. thIs sItuatIon had been In exIstence for approximately 

two years. The Court Tn orderIng the qrantln9 of the permanent InjunctIon 

made clear that the case was one of a contInuIng prIvate nuIsance and 

was not based on the rIparIan doctrIne of reasonable use. The Injury 

complaIned of, It declared, was pollutIon of the watercourse, not Im

proper or unreasonable use of the water of the stream by the defendant. 

In renderIng Its decIsIon, the court also noted that Papl I lIon Creek, 

unlIke the Platte or MIssourI RIvers was too small In sIze to sustaIn 

wastes from a feedlot of no less than 3,750 head of cattle. However, 

239. Barton v. UnIon Cattle Co., 28 Neb. 350, 44 N.W. 454 (1889). 
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240/ In a rather sImIlar case-- fran Sarpy County some fIfty-four years 

later In 1943, the Nebraska Supreme Court took a more restrictive vIew 

of the situatIon. The case concerned alleged pollution of a small fresh 

water creek flowIng Into Paplo Creek, caused by wastes flowIng from an 

upstream landowner's feedlot. DespIte the al legations of the downstream 

rloarlan landowner, the court held that the feeding of livestock along a 

small stream outsIde of an Incorporated cfty, and where stock feedIng Is 

generally engaged In, may not be enjoined by a neIghboring landowner 

where there Is no evIdence showIng that a nuIsance was created. Again 

the Issue was one of contInuIng prIvate nuisance, but In thIs case the 

court found a lack of sufficient evidence. The Issue of water pollution 

was but one aspect In the case, though an Important one. This case 

demonstrates the law's reluctance to enjoin permanently an Important 

and canmon commercIal enterprIse In a pArtIcular area unless the busIness 

would constItute a "nuisance per se" (a nuisance under any cfrcumstances) 

or would cause Irreparable and serIous Injury or destroy another's In-· 

terests or property If not enjoIned. 
241/ In Lowe v. Prospect HI I I Cemetery Assoclatlon,--- a case from the 

CIty of Omaha, Douqlas County In 1899, the Nebraska Supreme Court upheld 

the grantIng of a permanent InjunctIon agaInst a prIvate cemetery asso

cIatIon to prohIbIt the proposed use of a portIon of the latter's ground 

for Interring dead bodIes w~ere evIdence sustaIned the finding of the 

dIstrIct court that such use would probably result In contaminating the 

waters of nearby landowner's we lIs wIth dIsease germs and thus endanger 

health and lIves. The cemetery was orIgInally establIshed In a rural 

area, but by 1899 was bordered on at least three sIdes by a resIdentIal 

district. The actIon was agaIn one of prIvate nuIsance. Some four years 
242/ later In Braasch v. Cemetery Assoclatlon,- the c .)urt uphe Id the 

refusal of the MadIson County DIstrIct Court to grant an InjunctIon In 

a sImi lar case by dIstInguIshIng the facts from the Prospect HI II Cem-

240. Vana v. GraIn Belt Supply Co., 143 Neb. 118, 8 N.lt.2d 837 (1943). 

241. Lowe v. Prosoect HI II Cemetery Ass'n., 58 Neb. 94, 78 N.W. 488 (1899). 

• 242. Braasch v. Cemetery AssocIatIon, 69 Neb. 300, 95 N.v'. 646 (1903). 
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ete~ case. The Court found on the evIdence that there Was no possIble 

dan~er of contamInatIon of the underground water. 

The above mentIoned cases were decIded on the basIs of prIvate nuIsance 

and not on water qualIty Issues arIsIng from vIolatIons of State water 

qualIty standards. The cases were based on common law, and the water 

qualIty standards adopted for Nebraska are an addItIonal legal basIs 

for attackln~ sources of water pollutIon. JudIcIal InterpretatIon of 

the State of Nebraska's Water PollutIon Control Act Is yet to come. 
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CHAPTER 2. STATE AGENCIF.:S 

IntroductIon 

The State of Nebraska's resource agencies have historical developments 

sImIlar to experIences In many other states. Through the years new agencIes, 

departments or commissIons were establIshed or new functions assigned as 

specific needs were realIzed. Thus, today the state's water resources are 

affected by the actIons of one code department headed by a director, one 

code department headed by a board, four Independent commIssIons, two boards 

or commIssions withIn other agencIes and four dIvisIons of the UnIversIty 

of Nebraska. In addition to these twelve entitIes the Department of Eco

nomic Development and the OffIce of PlannIng and Programming may in the 

future have significant roles In the future of this State's water and land 

resource development and use. Furthermore, the program of statIstics gather

Ing by the Department of AgrIculture provIdes data used by other resource 

aoencles; and the Department of Roads' construction programs affect water 

resource projects while resource projects In turn affect highway features. 

In 1968 the Governor retaIned a consultant to analyze the Nebraska 

resource agencIes and to gIve recommendations concernIng theIr reorganI

zation. A report, by Frank J. Trelease, Dean of the University of WyomIng 

Law Colleoe, was submitted to the Governor on January 10, 1969. 

The orIgins, purposes, programs, and organizational structures of 

several state agencIes are discussed In Chapter 2. 

11 
Department of Water Resources-

The Department of Water Resources was establIshed by legIslatIve actIon 

In 1957 and was assigned al I of the powers and duties formerly exercIsed by 

"the Bureau of IrrIgation, Water Power and DraInage, In the Department of Roads. 

Its history aoes back to 1895 when the state Board of Irrigation was created 

wIth authority over water rIghts for IrrIgation, power and al I other useful 

purposes. 

1. See genera Ily, NEB. REV. STAT.,· section 46-208 et ~. (Reissue 1968); 
NER. REV. STAT., section 81-102 (ReIssue 1966); NEB. REV. STAT., sectIon 
70-1003 et sea. (ReIssue 1966) as amended ~y RtV. STAT. SUPP. (1967); 
NERRASKAi:;;LuE ROO!, (196m rm. -U0---A41. 
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The Department Is a code agency created to aId the Governor In the 

executTon and adminIstration of the laws of the State and Is headed by a 

director appoTnted by the Governor and subject to the confIrmatIon of the 

Leqls I ature. 

The Department has orfqlnal JurIsdictIon over matters pertaInIng to 

rlahts to the use of water In all natural streams Tn the State for irrigatIon, 

power and other useful purposes. In addItIon to determIning water rights, 

the Department must also requlate the use of water from natural streams 

In accordance wIth the rIghts whIch have been determIned and made of record. 

Other dutIes and powers of the Department are: 

(1) To approve al I plans for proposed draInage dIstrIcts before con

tracts for constructIon are let or work done, wIth authorIty to requIre 

changes In any such plans; 

(2) To conduct publIc hearIngs concernlnq rights to the use of waters 

of the State. These hearlnrs may be inItIated by ,complaInt, petitIon, or 

applIcatIon In connectIon wTth such rights; 

(3) To make surveys of streams showIng the locatIon of possIble water 

power developments, IrrIgatIon or draInage projects; 

(4) To dIrect operators of Interstate dItches to construct and maIntaIn 

measurlnq devIces on such dItches at or near the State's boundaries; 

(5) To measure the quantIty of water flowinq In the streams of the State 

and make records. To carry out this assignment the Department employs from 

10 to 15 ful I-time engineers and hydrographers. The stream-gauging program 

Is conducted under a 50-50 matching agreement with the Water Resources Branch 

of the U.S. Geoloaical Survey, the arrangements being essentIally a matchIng 

of services. In additIon to obtaInIng records of stream flow, the personnel 
of the Department also measure and record the amounts of water dIverted 

from the streams throuQh canals or pumps to be used for IrrIgatIon or other 

useful purposes; 
(6) To examIne and approve plans of al I proposed dams to be constructed 

for reservoIr purposes or across the channels of natural streams, and the 

deslqns of headqates and measurIng devices at the dIversIon poInt of IrrIga

tion and hydroelectrIc power canals; 

(7) To approve the petitions for formation of proposed Irrigation 

districts, reclamation dIstrIcts and rural water dfstrlcts; petItions for 

creation of proDosed public Dower and/or Irrigation distrIcts; and petitions 

for any chanqes In the orqanlzi:1Hon of any such dIstricts; and 
(8) To regIster, when data Is submItted by well owners, all water 
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wells In the State except those used for domestic purposes and to Issue 

permits relative to the spacIng of water wells when specIal applIcation 

for the same are fIled. 

To aId the Department In the enforcement of water rIghts and In the 

proper dIstributIon of water, the State Is divIded Into water dIvIsIons 

whIch In turn are dIvIded Into water distrIcts. In each divIsIon the De

partment emp loys a dIvIsIon engIneer, and In each 'water dIstrIct water 

commIssioners are employed durln9 the IrrIgatIon season to regulate the 

use of w8ter under the supervIsIon of the dIvIsIon engIneer. 

In 1963 a Nebraska Power Review Board was establIshed wIthIn the 

Department of Water Resources. The Board consIsts of fIve members appoInted 

by the Governor to staggered terms of four years each. The membershIp Is 

composed of an engIneer, an attorney, an accountant, and two lay persons. 

The Board has the statutory power to authorIze or deny the construc

tIon of transmIssIon lInes and related facIlItIes outsIde of the corporate 

limIts of cItIes and vlllaqes. It also has the authorIty to requIre public 

power dIstrIcts, munIcIpalitIes and other retaIl power suppliers to enter 

Into servIce area agreements and to enforce these agreements. 

The 80ard also now possesses certaIn powers In the area of the Inter

connectIon of facTI Itles of the varIous supp lIers and, In the event of 

dIsputes, over the wheellnq of electrIcIty. 

The DIrector of the Department of Water Resources serves as the 

secretary for the Power RevIew Board and is also a member of the Nebraska 

Sol I and \~ater ConservatIon CommIssion and the State rlater Pollution 

Control CouncIl. 

The Department of I"ater Resources pub II shes a b I enn I a I report to the 

Govemor whIch contaIns statIstIcal data concerning water approprIatIons, 

water supplies, and IIst"n~~ of nubllc power and Irr-Igatlon districts and 

reclamallon dlstrfc.;ts • 
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Nebraska Sol I and Water ConservatIon Commlsslo~ 

The Nebraska Sol I and Water ConservatIon CommIssIon was created by an 

act of the Leqlslature In 1937 and today serves as the offIcial agency of 

the State In connectIon with sol I and water conservation, flood prevention, 

watershed protectIon, flood plain regulatIon, flood control and development 

of the Nebraska I.A/ater Plan. The CommIssIon has been asslqned the task of 

estab IIshlnq a water and land resources data collectlon center for Nebraska. 

Also, In 1969 the Nebraska Leqlslature establls.hed a specIal Snagging and 

Clearlnq Fund to be admlnlstered by the Commlsslon for allocatIng limIted 

aoproprlatlons to cIties, countIes or other subdIvIsions of qovernment to 

aId projects to clear watercourses. 

The Commlsslon Is now composed of fourteen members lncludlnq the Dean 

or Director of the ConservatIon and Survey Dlvlslon of the University of 

Nebraska; the Dean of the Col leqe of Agriculture and Home EconomIcs; the 

DIrector of the state Agricultural Extension ServIce; the Director of Water 

Resources; three members appoInted by the Governor, i'ncludlng one repre

sentino Irrlqatlon Interests, one representlnq chambers of commerce and one 

representIng municipal and IndIvIdual users; one sol I and water conser

vatIon dIstrIct supervIsor or past dIstrIct supervIsor from each of the four 

statutorIly established dIvIsIons; one member of the Nebraska State Irr

iaation AssocIatIon: and one dIrector or former director of a watershed 

conservancy dIstrIct, watershed dIstrIct or watershed planning board. 

An AdvIsory CommIttee was establIshed by the Legislature In 1963 to 

work wIth the CommIssIon In coordinatIng and plannlnq programs and projects 

affectlno water resources In the State. The DIrector of Health, the State 

Enqlneer and the Secretary of the Game and Parks CommIssIon or their desIg

nated representatIves are members of thIs CommIttee. In addItion to these 

three advTsors the CommissIon may also InvIte the UnIted States SecretarIes 

of Aqrlculture, Defense and the Interior and the Govemor to each appoInt 

one person to serve as advIsors. 
In addItIon to the AdvIsory CommIttee there are also two other commlttecs 

whIch were established to r-evlcw wor-k on the Ncbrdska Wa'rer- Plan. These are: 

2. See oeneral Iy, NEB. REV. STAT., sectIon 2-1503 et .~~~. (Reissue 1962) 
as an-mended In REV. STAT. SUPP. (1967>; NEBRASKA BLUE BOOK (1968) 
pp. 522-524. 

71 

• 

• 



• 

• 

(1) the TechnIcal AdvTsory CommIttee (which provTdes technTcal guidance, 

InformatTon on federal and state laws, regulatIons and policIes, and co

ordInated Inter-a~ency participatIon) consists of representatives of: the 

U.S. Departments of Aqrlculture, Health, Roads, \oJater Resources, and the 

Game and Parks CommissIon; the UnTverslty of Nebraska's Conservation 

and Survey DIvIsIon; the AgrIcultural Reclamation AssocIation; the OffIce 

of the Governor; and the CommIssion Itself; and (2) the Special Repre

sentatTve Committee, whIch consIders Nebraska Water Plan materTals as 

they relate to the policies and programs of the organIzatIons represented; 

It also dIssemInates InformatTon to the membershIp of those organizatIons; 

It consIsts of representatIves of Nebraska's League of MunIcIpalIties, 

Leaaue of Women Voters, ReclamatIon AssocIatIon, State IrrIgatIon Asso

cIatIon, AssocIatIon of Commerce and Industry, AssocIatIon of Sol I and 

Water ConservatIon DIstrIcts, Farm Bureau Federation, Farmer's UnIon, 

State Grange, Petroleum Councl I, Press AssociatIon, Rural ElectrIc Asso

ciation, \~ater Itlorks AssocTatlon, Power IndustrIes C()mmlttee, AssociatIon 

of County Offlcla Is, and We I I DrIllers AssociatIon. From time to time 

special work qroups are also established to handle specifIc projects. 

Headino the staff Is an ExecutIve Secretary who Is appointed by the 

Commission to plan, admInister and coordinate business actIvities. In 

addItion to regular dutIes the ExecutIve Secretary also serves as a member 

of the \'iater PollutIon Control Council within the State Department of 

Health. 

The office Ts comprIsed of three divisTons: (1) the Planning DI

vision, which is In charge of development of the Nebraska Water Plan; 

(2) the Operations DIvisIon, which Is In charge of flood plaIn management, 

aId to local distrIcts, watershed plannIng, and general offIce coor

dination; and (3) the Legal DivIsion, which acts In a general advIsory 

capacity to the other dIvIsIons, the ExecutIve Secretary and the Commis

sion, and has responsibIlity for selected Items of the Nebraska Water 

DIan. 

The Commission carries on numerous activities In the performance of 

Its duties. Among these are the fol lowing duties and powers: 

(1) To assIst, as may be approprIate, the supervisors or directors of 

any subdivIsIon of (Jovemment with responsrbT IIHes Tn the area of natural 

resources Tn the cdrr-yTrl0 ou"i of their prognlms; 
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(2) To keep the supervisors or directors of each such subdivision 

Informed of the activities and experiences of other subdivisions, to 

coordinate the exchanqe of advice and experience, and to foster coop

oeratlon between them; 

(3) To secure the cooperation and assistance of the United States 

and any of Its aqencles, and other State agencies, In the work of such 

subdivisions; 

(4) To disseminate Information concerning the activities and pro

qrams of such subdivisions throughout the State: 

(5) To assist, encourage and coordInate the oroqrams of watershed· 

orqan I z21tlons: 

(6) To olan, develop and encourage the ImplementIng of a compre

hensIve Nebraska \'iater Plan for resource development, conservation, and 

utilization of the sol I·and water resources of the State In cooperation 

wIth other local, state and federal agencIes and org21nlzatlons: 

(7) To helo local governmental organIzations secure, plan and de

velop InformatIon on flood plaIns for the creatIon of regulatIons and 

ordInances on the use of the state's flood plaIns: 

(8) To hold hearings on a II watershed or flood control programs 

develooed by responsIble subdIvIsions of Nebraska government: 

(9) To establish the number and the boundarIes of natural resources 

distrIcts: 
(10) To Initiate a comprehensIve program of flood plain zoning along 

all of the watercourses and dralnways In the State; and 

(11) To allocate funds to local orqanizatlons to facilitate the 

acquisitIon of real property and easements needed to permit the Instal_ 
lation of upstream flood controls or watershed protection and flood preven-

tlon structures. 

3/ 
Department of Health-

The original Department of Health was established In 1891 by enactment 

of the roard of Health Law. That Board was composed of the Governor, the 

3. See aenerally, NEB. REV. STAT., section 81-101 and sections 71-2601 to 
71-2615 (Reissue 1966) as amended In REV. STAT. SUPPa (1967): NEBRASKA 
RLUE ROOK (1968) op. 378-~q8: L.R. 248 and L.R. 546, 80th Nebraska 
Leolslatlve Session 1969. 
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Attorney Genera I, and the Superl ntendent of Pub II c I nstructl on. 

The present Department of Health Is governed by the State Board of 

Health created In 1953. The Board consIsts of the Governor and twelve 

members appoInted by the Governor to staggered terms of three years. 

The Governor Is a member wIth the prIvIlege of votIng only In cases of 

a tIe vote of the Board. Two members selected must be medIcal doctors, 

one each from the dental, optometrIc, veterInary medIcal, pharmaceutIcal, 

nurslnq, osteopathIc, podIatry, and cIvIl engIneerIng professIons, and 

two representIng the lay pub IIc. 

The Board appoInts a Olrector of Health who serves as secretary of 

the Board 9nd as the chIef executive offIcer of the Department who admin

Isters the affaIrs of the Department. 

The Department of Hea I th has genera I supervl s I on over matters of pub IIc 

health and sanItatIon. Major responsIbIlities of the Department Include 

the maIntenance of vItal statIstIcs; State health laboratory servIces; 

health educatIon programs; communicable dIsease and tuberculosis control; 

dental health; maternal and chi Id health; emergency health services; 

establishIng standards for the constructIon and maIntenance of hospitals, 

nurslnq homes, and related medical facl titles, and licensing the same; 

examInation and lIcensIng of members of the varIous health professIons; 

publIc health nursIng; and environmental sanItatIon and pollution control 

programs. The Board of Health also maintains a contInuing study of the 

health needs of the State. 

One of the four bureaus withIn the Deoartment Is the Bureau of Envi

ronmental Health Services whIch has the responsIbIlIty of promoting, de

veloping, and maintaining a clean, pleasant, and healthful environment. 

ThIs Bureau's actIvIties Include programs dealIng wIth water supplies, 

swlmmlnq pools, waste pollution as wei I as advIsory services to local 

hea Ith units and State regu I atory agencies. This Bureau fu If I lis Its 

duties through four separate divIsions: 

(1) The Olvlslon of EnvIronmental SanItatIon which regulates, In

structs, and qlves advIce concerning foods, Interstate carrIers, nursing, 

homes, chi I!} car'c cOfli'erc;, ~C"0<)'S, camrs, pes" contr-ol and emergency 

and d i sas ter contro I; 
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(2) The DIvisIon of EnvIronmental EngIneering whIch Is responsIble for 

InsurInG exIstence of a safe, dependable supply of water for personal use, 

aqrlculture and Industry; 

(3) The DivIsion of EnvIronmental Safety which carrIes on a program of 

Injury control and accl dent preventIon; and 

(4) The DivIsIon of EnvIronmental Pollution Control which Is concerned 

with the proper dIsposal of wastes whether In the form of solids, lIquids, 

or qases. A State water qualIty program has been Instituted to aid In the 

establIshment and maIntenance of approprIate sewage treatment facilities 

and the traInIng of personnel In the proper methods of waste water treat

ment. 

The Bureau of EnvIronmental Health Services Is assisted In its dutIes 

by the prOGrams of one advisory councrl and two Independent commissrons 

created wIthIn the Department of Health. 

(1) The Nebraska Water Pollution Control CouncIl, set up In 1958, Is 

the offIcIal water pollutIon control agency for the State of Nebraska. Its 

prIncIpal dutIes are to establIsh and maIntaIn standards of quality for the 

waters of the State, and to InItiate programs for the minImization and pre

ventIon of water pollutIon and the enhancement of water quality. The De

partment of Health provides the Counci I with the necessary admInistratIve 

staff to carry out Its pronrams. The Councl I Is composed of ten members: 

the Director of Health, the Secretary of the Game and Parks CommIssIon, 

the Director of Water Resources, and the desIgnated representatIve of the 

Nebraska 5011 and I'later ConservatIon CommIssIon, and sIx members appoInted 

by the Governor--three representIng Industry, one representIng agrIculture, 

and two representlnq munIcIpalItIes. 

(2) The AI r Poll utlon Control Council, created In 1969, Is the offlcla I 

air pollutIon control aqency for the State of Nebraska. Its prIncIpal re

sponslbl litres are to establish aIr qualIty standards for the State as a 

whole or for any part thereof, and to InstItute programs for the enhancement 

of aIr quality and the abatement of aIr pollutIon. The Department of Health 

provides the Councl I wIth the personnel to administer Its programs. The 

CouncIl Is composed of fIfteen members: the DIrector of Health who Is chaIr

man ex offIcIo and fourteen members appointed by the Governor--six represen

tino industry, one represenr-Ino aQrTculture, two representinG local govern

ment, one representIng labor, a physfclan, ;] professIonal engIneer, and two 
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members representing the public at large. 

(3) The Radiation Advisory Councl I was established by the 1963 Rad

Iation Control Act to advise on policies and procedures relating to the 

proper development and use of sources of Ionizing radiation. Its nine 

members are appointed by the Governor. 

Nebraska Clean Waters Commlsslon 41 

Established by the Legislature In 1967 the Nebraska Clean Waters 

Commission has had a relatively Inactive existence because of a 1968 Neb

raska Supreme Court decree which removed Its Important financial authority. 

Although the court specifically left Intact those portions of the act cre

ating the Commission and setting out Its other authority, the Commission 

has become Inactive since that time. 

The membership of the Commission consists of five persons appointed 

by the Governor with the consent of the Legislature to staggered terms of 

four years. The Governor names from the group a chairman who becomes the 

chief executive officer of the Commission. Five ex officio members are 

also provided by statute. They are the Chairman of the Water Pollution 

Control Councl I, the Executive Secretary of the Nebraska Soil and Water 

Conservation Commission, the Director of Water Resources, the Secretary 

of the Game and Parks Commission, and a representative of the Department 

of Hea Ith. 

The purposes of the Commission as set out In the act creating It 

were twofold. First, liTo assist municipalities In the planning and fi

nancing of waste water treatment work, waste water collecting systems 

and solid waste facilities; and second, to provide financing arrangements 

furnishing municipalities the ways and means by which they can partiCipate 

In state or federal programs for the prevention, abatement and control 

of water pollution." After the aforementioned Nebraska Supreme Court 

decree, only the first purpose remains valid. 

4. See genera I Iy, NEB. REV. STAT., sections 71-4201 thru 71-4234, (Supp. 
1967); State ex rei. Meyer v. Duxbury, 183 Neb. 303, 160 N.W.2d 88 
(1968); NEBRASKA BLUE BOOK (196R) p. 526 • 
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members representina the pub I ic at large. 

(3) The Radiation Advisory Councl' was established by the 1963 Rad

'atlon Control Act to advIse on policies and procedures relating to the 

proper development and use of sources of 10nlzTnq radiation. Its nine 

members are appointed by the Governor. 

4/ 
Nebraska Clean Waters Commission--

Established by the Le(]lslature In 1967 the Nebraska Clean Waters 

Commission has had a relatively Inactive existence because of a 1968 Neb

raska Supreme Court decree whIch removed Its Important financial authority. 

Althouqh the Court specIfically left intact those portions of the act cre

atlnq the Commission and settIng out Its other authority, the CommIssion 

has become InactIve sInce that time. 

The membership of the Commission consists of fiver persons appointed 

by the Governor with the consent of the Legislature to staggered terms of 

four years. The Governor names from the qroup a chaIrman who become the 

chief executive officer of the Commission. Fiver ex offlclo members are 

also provided by statute, They Clre the Chairman of the \'later Pollutlon 

Control Councll, the Executive Secretary of the Nebraska Soil and Water 

Conservation Commission, the DIrector of Water Resources, the Secretary 

of the Game and Parks Commlsslon, and a representative of the Department 

of Hea Ith. 

The purposes of the CommissIon as set out In the act creatlnq It 

were twofold. First, "To assist municrpalltles In the plannlng and fl

nanclnq of waste water treatment work, waste water col lectlnq systems 

and solId waste facIlities; and second, to provide financing arrangements 

furnishinq municipalities the ways and means by whlch they can participate 

In state or federal proqrams for the preventIon, abatement and control 

of water po Ilution." After the forementioned Nebraska Supreme Court 

decree, only the first purpose remains valld. 

4. See .!le_neraL!y, NEB. REV. STAT., sections 71-4201 thru 71-4234, (Supp. 
1961); State ex re I. ~,leyer v. Duxbury, 183 Neb. 303, 160 N. W. 2d 88 
(1968); NF8RASKA BLUE ROOK (1968) P. 526. 
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Game and Parks CommlsslonZ/ 

In 1929 the Department of AgrIculture was divested of Its authority over 

oame and fish and the University over p~rks when the Legislature established 

the Game, Forestation and Parks CommIssIon. This Commission remaIned basIc

s Ily the same until 1967 when a State Forester was created and the respon

slbl Iity for that area was removed from the Commission. The CommissIon 

became the Game and Parks Commission. 

The Commission Is composed of seven members, representIng different 

areas of the State. The members are appointed to flvt year terms by the 

Governor with the approval of a majority of the Legislature. The statutes 

require that at least two members of the Commission be engaged In agricul

ture and reside on a farm or ranch and that not more than four members be 

affiliated with anyone polItical party. 

The CommissIon offices are operated under the control of a secretary 

appoInted by the Commission. ThIs secretary acts as the dIrector and chIef 

conservation officer wIth supervisIon and control of all actIvities and 

functions of the Commission. 

The CommissIon has "sale charge of State parks, game and fish, recre

ation grounds, and all things pertaIning thereto." To carry out this task 

the following powers and duties are provided by statute: 

(1) Replenish and stock the State with aame and the public and private 

waters with fish; 

(2) Establish, maintain and operate hatcheries for game and fish necessary 

to fu I Iy supp I y the State; 

(3) Vllth the Govemor's consent, purchase land to establish State parks, 

hatcheries, recreation grounds, aame farms, aame refuges and public shootIng 

prounds; 

(4) Survey the State for areas suitable for the purposes In (3) above 

and take action to conserve them; 

(5) Enact renulatlons govemlno uses whIch may and may not be made of 

the areas either owned by, or under the control of, the Commission: 

5. ~ .9§lner_aJJ..Y., NER. REV. STAT., section 81-801 et~. (Reissue 1966) as 
amended by REV. STAT. SUPPA (1967); Ch. -:'7, NI:t:l. REV. STAT. (Reissue 1968): 
NEBRASKA BLUE BOOK (1968) rp. 501-506 • 
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(6) Make agreements with states bordering on the Missouri River to 

provide for reciprocal recognition of licenses, permits and laws; 

(7) Advertise and promote "Nebraska land" with Its scenic, historic 

and outdoor recreation values; 

(8) Register motor boats and promote safety for persons and property 

and uniformity of laws In the use of boats; and 

(9) Administer the land and water conservation fund making grants to 

political subdivisions from monies available through federal approprlatfon 

to the fund and from monies provided as state matching funds. 

The Game and Parks Commlssfon provIdes a number of Nebraskaland promo

tIonal publIcatIons Including fIshing and boating guides, small maps of 

some Nebraska lakes, a comprehensIve outdoor recreation plan, and the 

NEBRASKAland Maqazlne. 

6/ 
Department of Economic Oeve lopment=" 

ThIs Department was created In 1967 when the LegIslature separated It 

from the Department of Agriculture where Tt exIsted as the DIvision of 

Nebraska Resources. 

Its statutorily established duties Include planning, promoting and 

developIng the State's economy; working for the ful lest development of 

the human, natural and physical resources; stImulating the growth of com

merce, agriculture, Industry and job opportunities; and coordInating the 

efforts of private and governmental agencIes engaged In similar actIvities 

In Nebraska. 

The Department Is composed of three separate divIsions to carry out 

these assigned tasks. A Division of Community Affairs Is assigned the 

task of creating attractIve communitIes for citIzens and Investors. 

ThIs Includes conductIng annual community Improvement programs. Also, 

thIs DIvisIon Is respons Ib Ie for the admInIstration of two federa Ily 

sponsored programs--the Department of Housing and Urban Development's 

comprehensive planning assistance program and the Farmer's Home Admin

Istration's water and sewer planning program. A Division of Industrial 

Research and Information Services Identifies the State's assets and lia

bilities as they relate to plant location criteria and developing new products 

6. See Clenerally, NEB. REV. STAT., section 81-1201 et ~. (Reissue 1966) as 
amended by REV. STAT. StIPP. (1967); NE8R1\SKA 8LUE BOOK (1968) pp. 376-378. 

79 

• 

• 



• 

• 

and technolo0les. lastly, a DIvIsion of Industrial Development aids ex

Istln~ Industry and procures new Industry. 

The Department Is headed by a DIrector and Is supplemented by an 

eleven member advisory committee which serves In an advisory capacity to 

the Department DIrector. The CommIttee members are appointed by the 

Governor to four-year terms. 

In additIon to other outlIned duties the Department administers the 

Nebraska Agricultural Products Research Proaram whIch has developed new, 

additional or Improved uses for agrIcultural products. 

A bimonthly bul letfn entItled Nebraska on the March and a blennfal 

DI rectory of the Nebraska Manufacturers are pub I Ished by the Dopadment. 

Rrochures contaIning data on the State's resources are avaIlable on 

request. 

7/ 
State OffIce of PlannIng and Programmfno-

The State Offfce of Planning and Programming, created by the 1969 

lealslature, exists withIn the executIve branch of the government. AI I 

prevIous plannIng coordInatIon wcs vested In the Department of AdminIs

tratIve Services. The new Offfce Is composed of the Governor, a Director 

of Plannfnq appofnted by the Governor, and any other employees appoInted 

by the DIrector. The Governor may establish special or general advIsory 

commIttees or councl Is to the Office and appoint members to them who may 

serve for stated tImes or at the Governor's dIrection. 

The C,overnor Is also authorized to appoInt the PlannIng Director to 

serve as an ex offIcIo, nonvotIng member of any commIttee, commIssIon, 

councIlor other organIzatIon of any state agency, department, InstItutIon 

or oroup Interested In plannIng, programming or research. 

The OffIce has bean gIven the prlnclpal·duty of plannlnq the compre

hensIve development of the socfal, economIc and physIcal resources of the 

State and coordlnatlnq the proqrams of the State and Its subdIvIsIons 

requIred to put such comprehensive develooment plans Into effect. To aId 

In the complIance wIth these dlrectTves the Governor may requIre any of 

the state's departments, agencles or InstItutIons to furnIsh the OffIce 

wIth InformatIon, personnel, lX/ulpment and ser-v/ces • 

7. ~ nenerally, laws 1969, Ch. 775, p. 2936. 
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other dutIes of the State PlannIng OffIce Include: 

(1) FormulatIon of lon~ ran~e development polIcIes and plans which 

may Include areas of outdoor recreatIon, water resources transportatIon 

and economIc development; 

(2) PreparatIon of specIal reports and furnIshIng of research results 

throuqh publIcations, memoranda, brleflnqs and expert testImony; 

(3) CoordInatIon and consolIdatIon of the collectIons of data In 

exIstIng data banks and the approval of establIshIng new, separate date 

banks; 

(4) CoordInatIon of the plannlnq actIvItIes of al! the State's depart

ments, anendes and InstItutIons and Its political subdIvIsIons; 

(5) PartIcIpatIon In Interstate plannlnq; 

(6) ApplIcatIon for and acceptance of advances, loans, grants and 

contrIbutIons from all sources, publIc or prIvate; and 

(7) Arrangement for professIonal or consultant servIces In plannIng. 

UniversIty of Nebraska 

8/ 
ConservatIon and Survey Dlvlslo~ 

The ConservatIon and Survey DIvIsIon was established by the legIs

lature In 1921 as a part of the Unlver:slty of Nebraska. By that act the 

Board of Rerents was gIven authorIty to appoInt a dIrector to coordInate 

the work of the DIvision. 
The DIvIsIon was created to survey the state's soils, water and water 

power, (leolony, forests, roan materIals and Industry. To carry out Its 

functIons In these areas the DIvIsIon was gIven the followIng enumerated 

dutIes: (1) survey and descrIbe the natura I resources In the State; (2) 

study the clImate, physIcal features, neology and minerai resources In 

the State; (3) study and descrIbe the operatIons, productIon and Impor

tance of leadlnn IndustrIes; (4) InvestIgate and report on the State's 

conservatIon problems; (5) study water-bearTng formations and assIst In 

tho locatIon of water supplies; (6) secure and preserve logs and physIcal 

data of wells drilled; (7) prepare and present publicity and educatIonal 

materTais on the state's resources, IndustrIes, InstItutIons and development; 

• 

R. See neneral Iy, NF.B. REV. STAT., sectIons 85-163 thru 85-165 (ReIssue 1966). ~ 
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(8) Investigate and report misrepresented or fraudulent sales and offers 

for sale of foreign realty, oi I, minerai and gas structures and leases 

or interest in them; and (9) provide an information Bureau on the State's 

resources, industries and development. 

With the approval of the Board of Regents the Division may also 

enter Into agreements with federal agencies necessary to carry on coop

erative surveys and investigations. Presently, sol I surveys are being 

conducted In cooperation with the U.S. Department of Agriculture, and the 

water surveys are being conducted In cooperation with the U.S. Geological 

Survey. 

An Information Bureau Service Is also a major activity of the Division. 

Staff members participate In their specialty through publication and con

sultation with Individuals and public and private organizations. This 

Service, In addition to education leaflets, bulletins and displays, makes 

available to the public the knowledge gained from the University's re

search on Nebraska's resources. 

Agricultural Experiment Stations9/ 

The Agricultural Experiment Station, In Nebraska as In many other states, 

was established under the authority of an act of the United States Congress 

In 1887. That act provided for the establishment of experiment facilities, 

under the authority of the several land grant col leges, to Investigate and 

experiment with the principles and applications of agricultural science. 

In 1903 the Nebraska Legislature further expanded this experiment 

program by establishing several regional experiment substations through 

the State. These substations were under the control and supervision of 

the Director of the Agricultural Experiment Station and the Board of Regents 

of the University of Nebraska. 

Today the University operates stations at Scottsbluff, North Platte, 

Alliance, Sidney, Crawford, and Concord which are administered from the 

main station in Lincoln. There Is also a field research laboratory near 

M3ad. 

9. See generally, Act of March 2, 1887, Ch. 314, 24 Stat. 440; Act of Feb
ruary 24, 1925. Ch. II, 43 Stat. 80; see also, NEB. REV. STAT., sections 
35-145, 85-146 and 85-201 et ~. (Reissue 1966) • 
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OperatTnq under the federal act, these statIons have the duty to conduct 

research and experTments on the physToloqy of plants and anImals, dIseases 

of plants and anImals and theTr remedIes, chemTcal composTtlons and patterns 

of qrowth of useful plants, productIon systems for plants and anTmals, capac

Tty of new plants for acclTmat'on, sol I fert' ITty, so'l conservatIon and man

agement, water development and utTl'zatTon, chemTcal control of pests, adapta

tTon and value of grasses and forage plants, composTtTon and dTgestTb'ITty of 

anTmal foods, marketIng products, human nutrTtTon, product processIng, rural 

fam' Ifes and homes, and any other experIments bear'ng dTrectly upon the agr'

cultural Tndustry and rural IHe. 

BulletTns and reports of the actTvTtTes and exper'ments conductsd are 

publfshed reqularly and are prov'ded to the public upon request, so far as 

possTble. 

10/ AqrTcultural ExtensTon ServTce--
The AgrTcultural ExtensTon ServIce was Tnlt'ated by an act of the UnTted 

States Congress Tn 1914, whTch act provTded for a cooperatTve program between 

the U.S. Department of AgrTculture and the several land grant colleges con

slst'ng of InstructIon and demonstratTon In agrTculture and home economTcs to 

persons not attendTng land grant colleqes. 
The AgrTcultural ExtensTon ServTce In Nebraska Ts a dTvTslon of the 

UnTversTty of Nebraska, Colleqe of AgrIculture and Home Economics and Is 

headed by a director. It Is operated today as a cooperatIve serv'ce partner

shTp TncludTnq the federal, state and county governments, each of whTch share 

In fTnancTnq, plannTnq and carryTng out of extensTon educatTon programs. 

These programs are Tntended to Tnvolve all members of the famT Iy. Thus, at 

least one-thTrd of the programs Tnvolve 4-H Clubs and the work of young men 

and women. 
In 1928 the UnTted States Congress enacted further provTsTons for ex-

tensTon work. Along wTth Increased fInancIal support It was then dIrected 

that a large part of that support be used to provTde county agents to dls

emlnate the InformatIon throuqh personal contact. Today's extension divisIon 

10. Soe qenp.ral IV, Act of May 8, 1914, Ch. 79, 38 Stat. 372; Act of May 22, 
, (,;:.:i ',-,--(T;,;s ,:;-l: sectIon " 45 Stat. 711. ~also, NEB. REV. STAT., 
sedL")n-; :)j-150, 85-151 (ReTssue 1966); NEB. REV. STAT., section 2-1601 
~1S. (Reissue 1962) as amended Tn REV. STAT. SUPP. (1967). 
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thus consIsts primarily of county and area extension agents and specialIsts. 

InformatIon provided throuqh the program Is obtaIned through research 

at the several State experiment statIons and observations by specIalists In 

the field. It Is dfsseminated through farm and home visits. public meetIngs. 

study workshops. demonstratIons. radIo. newspapers. television. circulars 

and bulletins. 

Local people work wIth the Extension Service of the UnIversity of Nebraska, 

College of Aqriculture and Home Economics throu9h a County Extension Board 

which cooperates In the employment of the county agents and serves as an ad

visory qroup In the'development of the local county programs. 

The ExtensIon ServIce provides numerous bul letfns and circulars many of 

which have specIal sIgnificance to the State's waters. Most ServIce publica

tions are avaIlable in the local county ExtensIon office, and those that are 

not may be obtained from the University of Nebraska. College of Agriculture 

and Home Economics. Department of Information, Lincoln. Nebraska. 

Water Resources Research Instltutelll 

The Water Resources Research Institute. associated wIth the UnIversity 

of Nebraska, was established In 1965 to administer funding provided by an 

act of the United States Con~ress. The Institute Is funded entIrely under 

the Federal Water Resources Research Program which provIdes for assistance 

to each particIpating state In establishing and carrying on the work of a 

competent and qualIfied water resources research Institute at a land grant 

col lege or universIty or some other Institution designated by an act of the 

state's legislature. 

In Nebraska a dIrector Is appointed by the Board of Regents to manage 

the affairs of the Institute. The DIrector also cooperates with the comp

troller of the UniversIty In receIvIng and accounting for all funds made 

available under the Federal Act. 

The purpose of the Institute Is to stimulate, sponsor, provide for and 

supplement research programs, Investigations, and training of scientists In 

water and related resource areas. The establlshlnq Act suggests that the 

broad scope of supported work Include aspects of the hydrologic cycle, supply 

and demand for water. conservation and use of water, and economic. legal. 

social. ennlneerlnq. recreational, biological. geoqraphlcal and ecological 

water problems. 

11. See generally. 42 U.S.C. section 1961a et ~. (1966). 
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O1APTER 3. FEDERAL LAW 

Introduction 

In taking action on water resources the federal government derives Its 

authority from the Constitution of the United states. To determine the 

actual extent of those powers the Constitution must be consulted. Although 

the Constitution does not specifically mention water resources, several basic 

constitutional clauses Invest the federal government with power to act in 

this area.l! The commerce power,!! the power to manage federal lands (the 
3/ 4/ 5/ property clause),- the war power,- the treaty power,- and the general 

welfare power6/ are the most significant sources of federal power over water 
7/ 8/ resources.- These powers are supp I emented by the supremacy clause-- wh I ch 

1. "If the U.S. is regarded as an opponent by the Western states, It Is a 
formidable one Indeed. It has a number of powerful weapons at Its com
mand. Though some of them look disarmingly simple, many are flexible 
and sophisticated, suitable for use In a wide variety of situations. 

"The federal government derives Its authority from the Constitution 
of the United states. It has only such powers as are delegated to It by 
that Instrument. But the founding fathers provided for a strong nation. 
Powers that permit the national government to take action on water resources 
or to regulate their use are found In the authority given by the Consti
tution to control commerce, to provide for the common defense, to enter 
Into treaties, to control Interstate relations, to manage federal prop
erty, and to provide for the general welfare of the country. Freedom to 
perform these functions without let or hindrance from the states Is given 
by the supremacy clause." 

Trelease, Water Rights of Various Levels of Government -- States' Rights 
vs. National Powers, 19 WYO. L. J. 189, 191 (1965) (hereinafter cited as 
Tre lease, 19 WYO. L. J.). 

2. U.S. CONST., Art. I, § 8. 

3. U.S. CONST., Art. IV, § 3. 

4. U.S. CONST., Art. I, § 8. 

5. U.S. C(}J$T., Art. II, § 2. 

6. U.S. CONST., Art. I, § 8. 

7. Trelease, 19 ~'YO. L. J., supra note 1, at 191; ~ generally, Morreale, 
Federal-State Rights and Relations In 2 WATERS AND WATER RIGHTS 1 (R • 
Clark ed. 1967) (hereinafter cited as Morreale In Clark). 

8. U.S. C(}JST., Art. VI. 
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permtts the federal government to perform these functtons wtthout htndrance 

from the states. 

The eytent of the federal constttuttonally bas~d power over water re

sources has led some authorItIes to conclude that federal congresstonal 

authorIty to dea I wIth water resources Is "no longer an tssue" and that 

"future debate wl II revolve lnstead around the extent to whIch the federal 
9/ government should exercfse tts powers."- To better understand these 

conclusIons the constItutIonal clauses are here brtefly examIned. 

The Commerce Clause 

The NavIgatIon Power 

The Commerce Clause Is the basts for the most important and extenslvely 

used federal power--the navlgatlon power. "The power to control navIgable 

waters Is by far the most Important base upon which federal water development 

and control ts rested, tn the sense of the overal I pJcture of what has been 

done by government tn the water ffeld.".!.Q.I 

The navigatIon power was establIshed as an element of the Interstate 
11/ cOlTYTlerce power In the case of GIbbons v. Ogden-- where ChIef Justice Marshall 

wrote: "All Amedca understands and has uniformly understood, the word 

'commerce' to comprehend navlqatlon." ThIs constItutIonal power has under-
12/ 

gone substantIal deflnltlon sInce the GIbbons case. In The DanIel Ball--

the Court ruled that "navIgable" waterways were those which were "navIgable 

In fact." The Court has attempted to provIde a clearer defInItion for 

"navIgable" tn the leadlnq case of Untted States v. AppalachIan Power Co •• 

311 U.S. 377 (1940) (New RIver Case) In whJch the Court concluded that a 

stream Is navIgable for purpose of exerctstn9 the navtgatton power If It ts 

9. ~rreale In Clark, supra note 7, at 108, ~ generally, Goldberg, 
. InterposItIon -- \~I Id West Water Siyle, 17 STAN. l. REV. 1 (19E4') 
(herelnafter ctted as Goldberg). 

10. Trelease, Federal LImItatIons on State Water Law, 10 BUFF. L. REV. 399, 
410 (1961> (here t nafter c t ted as Tre lease, 10 BUFF. L. REV.). 

II. Gl~bons v. Ooden, 22 U.S. (9 Wheat.) 1, 84 (1824). 

12. The DanIel Rail, 77 U.S. (10 Wall.) 557 (1870). 
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navigable In fact or can reasonably be made so. The Court appeared to 

leave the decision of "navigabilityll largely up to the discretion of 

Congress as part of Its function to assert navigability as an Incident to 

Its authorization or completion of federal water projects. 

Control has also been asserted over nonnavigable tributarIes of nav

Igable streams. In Oklahoma v. Guy F. Atkinson Co., 313 U.S. 508 (1941>, 

Oklahoma attempted to prevent construction of a federal project on the 

Red River on the reasoning that the river was nonnavigable within Oklahoma. 

The Court rejected Oklahoma's argument. Although the precise ground for 
13/ the decision was unclear,-- Mr. Justice Douglas writing for the Court 

argued that lithe power of flood control extends to the tributaries of navi

gable streams."W The federal control over tributaries of navigable 

streams was In part confirmed when In 1960 the Court decided United States 

v. Grand River Dam Authority, 363 U.S. 229 (1960). In that case the 

Grand River, a nonnavigable tributary of the navigable Arkansas River, had 

been Included In a comprehensive plan for the Arkansas basln.l2! The 

court held that Congress could permit regulation of nonnavigable streams 

under the commerce power: "There Is no constitutional reason why Congress 

cannot, under the commerce power, treat the watershed as a key to flood 

control on navigable streams and thel'r trlbutarles.".!§! 

The purposes for which the navigation power can be exercised must result 

In at least Incidental benefit to navigation although nonnavlgatlonal purposes 
. 17/ 

may also be advanced.--

13. Morreale, ~edera I Power In\~estern Waters: The Navigation Power and the 
Ru Ie of No Compensatl on,-3 NATURAl. RE"S~ T~-r~-6-"n963)(hre-1 narter clfed-
as Morreale, 3 NATURAL RES. J.). 

14. 313 U.S. 508, 525 (1941). 

15. Morreale, 3 NATURAL RES. J., supra note 13, at 6-7. 

16. U.S. v. Grand River Dam Authority, 363 U.S. 229, 232 (1960)(cltlng to 
Oklahoma v. Guy F. Atkinson Co.). It has beeQ argued that the Grand 
River Dam Authority case limits exercise of th~ navigation powe"r In two 
respects":" (1) the navlgab Ie capacity of a navlgab Ie stream m'ust be In 
Issue; and <:2): Congress must then express Iy exercise Its power over the 
nonnav'l gab Ie trl b uta ry. 

17. U.S. v. Grand ~J'ver Dam Authority, 363 U.S. 229 (1960); Unlted:,States 
v. Twin City Power Co., 350 U.S. 222 (1956); Oklahoma v. Guy F. Atkin
son Co., 313 U.S. 508 (1941) Arizona v. California, 283 U.S. 423 (1931). 
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The Navigation servitude1§! 

In the exercIse of the navigatIon power the UnIted States can take 

state-created prIvate water rights In the waters of a navIgable stream 
19/ wIthout havln9 to pay compensatlon.-- The navIgation servitude Is based 

on the proposItIon that all prtvate rIghts the states attempt to create 

In "navIgable waters" are never vested but are always subject to the 

navigatIon servItude and voId as against the UnIted States. Neverthe

less, the fact that nonfederal water rights are subordInate to the right 

of navigatIon does not fully explain why the former should go uncompen
sated. 20/ 

It Is Incorrect to speak of the navigation servitude as being co-ex-
21/ tenslve wIth the navIgatIon power.-- The servitude applies only to cer-

taIn prIvate property rIghts. It extends to the ordinary hIgh water mark 

of navIgable streams and artIfIcIal means may be used to stabilize It at 
22/ that level.- PrIvate property withIn that boundary may be taken wIthout 

23/ compensatIon If the UnIted States exercises the navIgation power.-

The navIgation servitude applIes not only to state-created rights In 

18. Also referred to as the "superIor navigatIon easement" or the "domInant 
servItude"; see, respectIvely, U.S. v. Grand RIver Dam Authority, 363 
U.S. 229, 23l1i(1960) and F.P.C. v. Niagara Mohawk Power Corp., 347 
U.S. 239, 249 (1954). 

19. Morreale, Federal-State Conflicts Over Western Wat~~-- A Decade of 
Attempted ClarIfying LegIslatIon, 20 RUTGERS L. REV. 423, 430 (1966) 
(hereInafter cIted as Morreale, RUTGERS L. REV.). 

20. It Is unclear why the navIgation servItude should permIt takIng without 
compensatIon when the FIfth Amendment seems to embody the constitutional 
decision that even where the private rIghts are subordInate to the public 
they are nevertheless compensable. Morreale, 3 NATURAL RES. J., supra 
note 13, at 2z-23. 

21. 12.. at 20. 

22 • .!..£. at 62. ~ also, United States v. Kansas CIty LIfe Ins. Co., 339 
U.S. 799 (1950); U.S. v. ChIcago, MIlwaukee, St. Paul & Pac. R. Co., 
312 U.S. 592 (1941). 

23. Morreale, 3 NATURAL itS. J., supra note 13, at 62-63; prtvate property 
taken by the UnIted States could Include: "title to the stream bed, 
title to structures withIn the stream, access to the stream, title to 
abuttlnq land ur to the ordInary hlqh water mark and rIghts to the 
stream flow." .!..£. 
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24/ n<lvlqr:lble waterways,- b.ut to water rIghts In nonncwlgable streams as well 

If such rIghts are taken as an IncIdent to the promotIon of navlqatlon. 25/ 

The servItude also extends to abutting uplands to the degree that theIr value 

Is related to theIr location near a navigable stream. However, where prIvate 

property abuttIng on nonnavIgable streams Is Injured through exercIse of the 
26/ navIgatIon power only on a navIgable stream, It Is compensable.--- If the 

UnIted States exercIses the navIgation power over nonnavigable trIbutaries 

In order to Improve navigabIlIty of the mainstream, any resulttng losses are 

not mandatort Iy compensable. Of course, Congress may compensate the property 

owner even though It Is not necessary to do so under the navtgatlon servi

tude doctrIne. 

As stated In the Introductton to Chapter 3, the concern of the states 

Is the extent to whIch the federal government should exercIse Its available 

authortty. 

·The Property Clause and the Proprietary Power 

The constttutlonaI basts for federal control of waters found or orIgina

tIng on federal publIc lands In the western states ts the Property Clause, 

Arttcle IV, sectIon 3, clause 2 of the ConstItutIon: 

The Conqress shal I have Power to dispose of and make all needful 
Rules and RegulatIons respecttnq the TerrItory or other Property 
belongIng to the UnIted states; and nothIng In this ConstitutIon 
shal I be so construed as to Prejudice any Claims of the UnIted 
States, or of any partIcular State. 

24. Comment, Federa I-State Conf I Jets Over the Contro I of Western Waters. 60 
COLUM. L. ~V. 967. 979 (1960); ~~ U.S. v. TwIn CIty Power Co., 
350 U.S. 222 (1956); U.S. v. Chandler-Dunbar Water Power Co., 229 U.S. 
53 (1913); F.P.C. v. NIagara Mohawk Power Co., 3~ U.S. 239, 248-249 
(1954) (01 ctum). 

25. U.S. v. Grand RIver Dam AuthorIty, 363 U.S. 229 (1960) (usufructuary 
power rIghts taken); U.S. v. WIllow River Power Co., 324 U.S. 499 
(1945) (same). 

26. Morreale, 3 NATURAL RES. J., supra note 13, at 63; see UnIted States v. 
Kansas CIty LIfe Ins. Co., 339 U.S. 799 (1950); U.S:-Y. Cress, 243 U.S. 
316 (1917) • 
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A supplement to the power granted to'Conqress by the Property Clause 

Is found In the Supremacy Clause of ArtIcle VI whIch provfdes for the 

federal power to overrIde that of the states: 

ThIs ConstltutTon and the Laws of the UnTted States whIch shal I be 
made Tn Pursuance thereof; and all treatIes made, or which shall 
be made, under the Authority of the United States, shall be the 
Supreme Law of the Land; and the Judges In every State shall be 
bound thereby, any ThIng in the Constftutfon or Laws of any State 
to the contrary notwithstandIng. 

The so-called proprfetary power Is based on these constftutlonal clauses. 

ThIs power Is not currently as sfgnlflcant as the navfgatfon power, and its 

I fmlts have not been fully defined. The extent of the federa I proprIetary 

clafms as to water rlqhts Is currently one of the most volatl Ie Issues In 
27/ federal-state relatlons.--- The issue concerns federal authorIty over water 

arlsfnq from tracts of land whIch are owned by the UnIted States as part of 

the publIc domain or whIch are acquIred for the performance of governmental 

functTons. There are a number of Important Supreme Court cases concernIng 

the extent of the federal proprietary powers. WhIle other IItlgatlor. con

tfnues and the full fmpact of these decfsTons has not yet been felt, several 

conclusions regardlnq the extent of federa I proprietary powers Can be drawn. 

It Is clear that the UnIted States can reserve large and fndetermlnate quan

tItIes of unapproprIated water regardless of whether it Is navfgable or non

navTgable. Where nonnavfqable streams are concerned, the UnIted States may 

reserve water rIghts based on Its orTgfnal ownership of the land ff It has 
28/ not been dIvested by vaIJd aporoprlatlons under state laws.---

In order to prevent aoproprlatlon of waters, the UnIted States may with

draw pub lIe lands from en~ry. When this Is done, approprIatIons made prIor 

to the date of wlthdrawa I are "vested rIghts" and are unaffected while appro

prfations subsequent to the date of withdrawal are not valid as agaInst the 

United States. 29 / 

27. Morreale, RUTGERS L. REV., supra note 19, at 431. 

28. .!.!!. 

29. .!.!!. 
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The Wa r Power 

Under Article I, section 8 of the united States Constitution, Congress 

has the power to declare war and to levy taxes and appropriate money to pro

vide for the common defense. Historically this power has played itan Inslg-
30/ nlflcant part In federal dealings with water resources."- Nevertheless, under 

the terms of the 1916 National Defense Act, Congress authorized the President 

to designate those sites on rivers and public lands which he deemed best 

suited for the generation of power for production of nitrates and other use-

ful products. The construction of Wilson Dam was authorized under this Act 

and when hydroelectric power was later sold In peacetime In the Tennessee 

Valley, the authorization for the dams was challenged. In the case of 

Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (1936>, the Supreme 

Court took judicial notice of the International situation in 1916 and con-

c I uded that W II son Dam and power p I ant were "adapted to the purposes of 

national defense" and that their continuing maintenance was justifiable 

under the purpose of national defense.~ 

30. Morreale In Clark, supra note 7, at 85. 

31. Id.; at lease one federal court's decision Indicates the poten-
tial Impact of the war power on water resources. In Nevada v. United 
States (The Hawthorne Case>, 165 F. Supp. 600 (Nev. 1958>, the question 
Involved was whether the federal government must first secure permiSSion 
of and from a state agency before making use af water from the Hawthorne 
Naval Ammunition Depot. The court placed heavy reliance on the Suprem
acy Clause and on case law but added that Nevada's attempt to Inter
fere with the armed forces raised the "national defense aspect" of the 
case. Relying heavily on United States v. Public Utilities Corrmlsslon 
of California, 141 F. Supp. 168 (N.D. Cal. 1956>, affirmed 355 U.S. 
534 (1953*0, the Nevada court quoted with approval the following language: 

It Is well settled that a state statute which places an un
reasonable burden upon the discharge of a Federal function 
Is unconstitutional. 

Crh~very subordination of the military to the civil power-
fundamental In every tru democracy--Itself imposes a grave re
sponslbl Iity upon civil courts. We dare not, In good conscience 
and under the Constitution of the United States, deny relief to 
such a suitor when It proves to our satisfaction that such denial 
would hamper the national defense • 
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Federal resource development under the war power has not yet contravened 
32/ state water law or r:-Iqhts.- If such a conflict should occur, the federal 

legIslation would be supreme although destructIon of prIvate, state-created 
.• 33/ 

property rIghts would be compensable.- WhIle compensabilIty would mInImIze 

dIsruptIve effects of federal takIng, there Is a large potentIal scope of 

federal actIvIty under the war pOwer and the "potentIal Impact of the war 
34/ . 

power on state plannIng obvIously Is great."- Once Congress has decided 

that a proJect Is necessa ry for nat I ona I defense or the courts have been con

vinced through evIdence that the project Is so related, state objectIons can 

not stand In the way of the project. 

Such proof the present rlalntlff has produced In abundance. 
We do not be" eve that a federa I court, after·JI sten I ng to 
such testImony and dIspassionately revIewIng the record, as 
we have done. can or should stay Its hand when legItImate 
relIef Is requested by the armed forces of the natIon. 

141 F. SuPP. 168, 190 (N.D. Cal. 1956), quoted In 165 F. Supp. 600, 610 
(Nev. 1958). 

32. Trelease, 10 BUFF. l. REV., supra note 10, at 414. 

33. Morreale In Clark, supra note 7. at 85; ~ also, InternatIonal Paper Co. 
v. UnIted States, 282 U.S. 399 (1931), whIch requIred that the Unlteq 
States 021'1. compensation where a private rTght had been taken Tn the 
exercIse of the war power. 

34. Morreale Tn Clark, supra note 7, at 85; Morreale, RUTGERS l. REV., suera 
note 19, at 429. 
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• The Treaty Power 

• 

Under the Constitution, the President with the advice and consent of the 

Senate may make treaties which are then the supreme law of the land. 35/ This 

treaty power extends to International waters and has been exercised In appor

tioning a given quantity of water from International streams36/ and In main

taining an International lake at a certain level. 371 

Because treaties are the supreme law of the land, they Impose limitations 

on any state action which might affect International waters. State Interference 

with these treaty obligations can be enjoIned. When a treaty Is In questIon: 

Any state water law that appeared to authorize a use proscribed 
by the treaty would have to yield, and such a use could not be 
Initiated, or could not be allowed to contInue, t~§ygh the law 
stood on the books as applicable to other waters.--

Not only can states be enjoined from contravening the terms of treatIes, 

but the treaty power can probably be us.ed as an additional source of authority 

to build federal projects "on International waterways or to acquire easements 

35. U.S. CONST., art. II, § 2; U.S. C<J.JST., art. IV; ~ generally, T. WITMER, 
OOCUtlENTS ON THE USE AND CONTROL OF THE WATERS OF INTERSTATE AND INTER
NATI<J.JAL STREAMS -- COf'.f'ACTS, TRETIES, AND ADJUDICATI<J.JS, H. R. Doc. 
No. 319, 90th Cong., 2d Sess. (1968). International treaties affecting 
water rights between the United States and the Government of Canada and 
between the United States and MexIco Include the fol lowing treatIes: 
Boundary Waters Treaty, 1909 (36 Stat. 2448, T.S. 548)(between Great 
BrItain and United States); Lake of the \~oods Convention, 1924 (44 
Stat. 2108)(between Great Britain and the United States); Rainy Lake 
Convention, 1938 (54 Stat. 1800 T.S. 961)(between Great Britain and 
the United States); Niagara River Water Diversion Treaty, 1950 (1 U.S. 
Treaties and Other International Acts 695)(between UnIted States and 
Canada); Columbia RIver Basin Cooperative Development Treaty, 1961 (TIAS 
5638, 15 U.S.T. 1555)(between United States and Canada); RIo Grande 
Convention, 1906 (34 Stat. 2953, T.S. 455)(between United States and 
Mexico); Rio Grande RectIfication Convention, 1933 (48 Stat. 1621, T.S. 
864)(between United States and Mexico); Rio Grande, Colorado, and Tlajuana 
Treaty, 1944 (59 Stat. 1219, T.S. 944)(between United States and Mexico). 

36. See generally, Morreale In Clark, supra note 7, at 86; Colorado River 
Treaty with Mexico, 1944 (59 Stat. 1219). 

37. See Sanitary Dlst. of Chicago v. United States, 266 U.S. 405 (1925). 

38. Tre/ease, 10 BUFF. L. REV., supra r.~te 10, at 414 • 
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or construct and operate dam and reservol r systems.,,391 Whl Ie the Supreme 

Court has not specifically ruled on the use of the treaty pOrier as Justifi

cation for such projects, 1000er federal courts have Indicated the UnIted 
401 States possesses such pOrler.--

The General Welfare POrier 

The general welfare power, also referred to as the spending pOrler, Is 

based upon Article I, section 8 of the Constitution whIch gIves Congress the 

pOrier to levy taxes "to pay the Debts and Provl de for the common Defense and 

aenera I we I fa re of the Un I ted States." 

""hI Ie thIs power Is relatIvely unexplored, there are IndIcatIons that It 

Is the strongest of al I. In UnIted States v. Gerlach LIve Stock Co., 339 U.S. 

725 (1950), the Supreme Court expressed Its opInIon that the general welfare 

Dower was at least as stronq as the naVIgatIon pOrler: 

Thus the power of Congress to promote the general welfare through 
large-scale projects for reclamatIon, Irrigation or other Internal 
Improvements Is now as clear and ample as Its power to accomplish 
the same results throu~~/resort to strained Interpretation of the 
power over navlgatlon.--

Based on thIs broad statement of conqresslonal pOrier It may be concluded that 

the general welfare power offers a "basIs for vast federal actIvity In devel

oplnq and allocating the natIon's water resources ••• whether such action 

would conform to or dIsplace -state law Is clearly a matter of congressional 
choIce rather than constitutional mandate.,,421 

39. Morreale In Clark, supra note 7, at 87; Trelease, 10 BUFF. L. REV., supra 
note 10, at 415. 

40. See United States v. Wheeler TownshIp, 66 F.2d 977 (8th Clr. 1933)(where 
control of "'e*fstfnq works and dams' or ••• addItional construction" 
In nursu1t of trcCltyob IIqations was Imp licitly endorsed)(l..£. at 979); 
and f-Iud~,peth Counly ConservatIon and Reclamation Dlst. No.1 v. RobbIns, 
213 F.2d 425 (5th Clr. 1954), cert. den. 348 U.S. 833 (1954)(where the 
Un I te(: S tetes Cou rt of Appea Is for theFI fth CI rcu It wrote: "The authorJ ty 
of i",(." Uni1-f:'d States to cons"!-ruct, maintaIn and operate the dams, reser
vol rs ",r.d I rr"l qa~lon facl Iltles Is unquestIoned. One of the purposes Is 
to -rulff I a tre3ty obllqation to the Republic of Mexico •••• ")(1..£. 
at <129). 

41. United States v. Gerlach LIve Stock Co., 339 U.S. 725,738 (1950). 

42. Morreale, RUTGERS L. REV., supra note 19, at 429. 
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Jurisdiction of the United States Supreme Court 
and Sovereign Immunity of the United States 

The Important power of final adjudicatIon over Interstate controversIes 

resides In the United States Supreme Court. Where states cannot agree upon 

such matters as apportIonment of Interstate streams they must capsullze their 

dispute and plead It before the Court. While the Supreme Court exercises no 

federal jurisdiction over water, the law of Interstate controversIes acts as 

an Important lImItation upon the Internal law of the states43/ because of the 

doctrIne of sovereIgn Immunity which permIts the United States to stand Immune 

from suit unless It expressly consents to be sued. The states, therefore, 

cannot sue the United States without Its consent and hence cannot force the 

United States to adjudicate Its Interests. 

The effect of this sovereign Immunity Is that where the United States Is 

an Indispensable party to the lawsuit and has not consented to be sued, no 

lawsuit will be allowed at all. 44/ The reasonIng of the Court Is that "Ince 

no final determination can be made of the United States' rights then no 

final determination can be made of states' rights because the latter may 

be subordinate and dependent upon federal rights. This Inability on the 

part of the states to make the United States a party to a lawsuit means that 

the United States may "operate free from the claims of the states In certain 
Instances ,,,45/ 

43. ~ generally, Trelease, 10 BUFF. L. REV., supra note 10, at 416-417; 
see also, Connecticut v. Massachusetts, 282 U.S. 660 (1931); Kansas v. 
Colorado, 206 U.S. 46 (1907); Hlnderllder v. LaPlata and Cherry Creek 
Ditch Co., 304 U.S. 92 (1938); Arizona v. California, 298 U.S. 558 
(1936); Nebraska v. Wyoming, 325 U.Sw 589 (1945). 

44. See ~ Arizona v. California, 298 U.S. 558 (1936). 

45. Trelease, 10 BUFF. L. REV., supra note 10, at 416 • 
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ConstItutIonal and Nonconstltutlonal 

LImItatIons Upon the Federa I Government 

The states can argue that federal Dowers are lImIted by the tenth amend

ment to the UnIted states ConstItutIon whIch reserves to the states a II powers 
46/ not soeclflcally deleqated to the federal govemment.-

As IndIcated earlIer, however, federal power In water rIghts does not 

depend upon one sln01e clause of the ConstItutIon dealIng specifIcally wIth 

water, but upon a number of constItutIonal clauses whIch have been construed 

to authorIze federal actIon In the fIeld of water resources. It can be saId 

that the extent of federal constItutIonal powers far overshadows the consti

tutIonal authorIty of the states. One authority has contended that, despIte 

the tenth amendment: 

The natIonal powers granted by the property clause, the commerce 
clause, and the qeneral welfare clause are so blended that the 
natIonal government, were It so dIsposed, could proceed to dev~~9P 
natural resources wIthout regard to the desIres of the states.-

Yet thIs Is a strIct constItutIonal view. Constitutionally the federal 

qovernment may have thIs authorIty, but thIs Is not to say that the states 

cannot move ahead In the area of water resources development. Indeed, between 

the federal and the state qovernments there exIsts "a vast legal no-man's-I and 
48/ 

••• wIth respect to water rlghts."-

46. The states have theTr own spheres of jurIsdictIon over water rights. A 
state may requlate water for the general welfare and determine the al lo
catIon and dIstrIbutIon of surface and underground waters wIthIn the 
state. The states are permItted to adopt whatever system of water law 
they choose, but they are lImIted In that they may not conf Ilct wI th the 
federal government's powers over navIgatIon. Engelbert, FederalIsm and 
Water Resources Develooment, 22 LAW & CONTEMP. PROB. 326, 327 (1957) 
(hereInafter cIted as Enqelbert). See also, Trelease, 19 WYO. L. J., 
supra note 1, at 194: "The powers of the states In the field of water 
resources stem not from express delegatIons In state constItutIons, but 
from the general resIduum of sovereIgnty and ImperIum left to the states 
after the qrant of specIfIc powers to the UnIted States. These Include 
the powe r to create p rope rty rl ghts and the po II ce power to regu I ate 
property rights and the conduct of citIzens In the public Interest." 

47. Goldberg, suora note 9, at 35-36. 

48. Engelbert, supra note 46. 

96 

• 

• 



• 

• 

Teken as a whole, the states have not exploIted fully theIr opportunItIes 

for water resources development. The result has been that In the last quarter 

of a century the states have been overshadowed by the federal government In 
49/ water resources development.-- Yet sInce 1950, at least fIve federally 

created commIssIons have studIed the varIous aspects of federal-state rela-
50/ tlonshlps In water resources development.-- WIthout exceptIon all of these 

commIssIons concluded that the role of the states In water resources devel

opment should be strengthened.~ 
To date, Congress has not chosen to exert to the lImIt Its constItutIonal 

powers; In fact, the federal 90vernment has often chosen to defer to state 

law. Congress has often chosen to waIve federal powers rather than maIntaIn 

that federal constItutIonal powers have pre-empted the fIeld of water resources. 

In many natIonal laws Conqress has recoqnlzed and used state water laws. In 

several Ins+ nces Congress has used less than al I of Its powers and has recog-
52/ nlzed state-created rIghts even though It was under no oblIgatIon to do so.--

CooperatIon, an assumptIon of qreater responsIbIlItIes by the states, 

and, when there Is unavoIdable federal-state clash, an emphasIs upon the polIcy 

reasons supDortlnq the posItIon of the state are the essentIal elements towards 
53/ Improved federal-state relatlons.--

49. lie at 330. 

50. lie at 344. The PresIdent's Water Resources PolIcy CommIssIon (1950>, 
the MIssourI BasIn Survey CommIssIon (1953), the CommIssIon on Organiza
tIon of the ExecutIve Branch of the Government (1955), the CommIssIon on 
I nterqovernmenta I RelatIons (1955>, and the PresIdentIal AdvIsory Com
mIttee on Water Resources PollcV (1955). lie 

51. lie at 344. 

52. See Trelease, 19 WYO. L. J., supra note 1, at 196. 

53. lie at 190 • 
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CHAPTER 4. FEDERAL AGENCIES* 

IntroductIon 

There are a number of federal agencIes admInIsterIng programs In Nebraska. 

The three most Important agencIes operatlng In the State wIth respect to 

water resources are the Department of InterIor, Department of AgrIculture, 

and the U.S. Army Corps of EngTneers. FollowIng are discussions of these and 

other agencies and theIr functIons wlthln:the Nebraska regIon. 

Department of InterIor 

The Bureau of ReclamatIon 

The Bureau's InitIal purpose was to plan and construct IrrIgatIon works. 

ThIs purpose has been exrande~ to Include actIvItIes In power generatIon, 

and munIcIpal and Tndustrlal uses. The Bureau also works wIth the Corps of 

EngIneers In developlna programs for navIgatIon and flood control. 

VarIous federal acts, beglnnfng with the 1902 ReclamatIon Act, have 

assIgned the Bureau the followIng powers: (I) to provIde for project water 

for land tracts of 160 Irrlgable acres and more Tf the landowner agrees to 

dIspose of the excess land withIn a reasonable tfme; (2) to sell reclamatIon 

project water to non project users and to permIt them to carry or store water 

In project works; (3) to use project revenues for the reductIon of project 

costs whIch would otherwIse be paId by the frrlgatlon water users; (4) to 

sell electrTclty In connectIon wIth reclamatIon projects (wIth preference to 

munIcIpalItIes or publIc corporations); (5) to provIde and contract for water 

* The fol lowlnq sources were relIed on In wrItIng Chapter 4: 
1. MIssourI BasIn Inter-Agency Commlt+ee, Laws AppendIx, Federal Water Laws 

and PolIcIes and RelatIon to the States, fInal draft (July 1969). 
2. MIssourI BasIn Inter-Agency CommIttee's Annual ProgrammIng Report, ffscal 

years 1968-1970 (May 1968). 
3. I Ilfnols Technfcal Advisory Committee on Water Resources, Water for 

rlrlnols--A Plan for ActIon (March 1967). 
4. Walton, Summary of InformatIon on Federal Agencies and Responslbl "tIes 

In Water and Related land Resources FIeld In MInnesota, InformatIon Clr
cu I ar 99 of the ~1f nnesota Water Resources Research Center (1969) • 
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for munTcTpal purposes; (6) to sell power and use of Irrigation water on 

multipurpose projects constructed by the Corps of Engineers. 

In the Missouri RIver BasIn the Bureau of Reclamation has acted pursuant 

to at least four specIal authorIzations. The fIrst of these was the Fort 

Peck Project of May, 1938, whIch permItted the Secretary of the Interior to 

market and but Id facIlItIes to transmIt energy from the dam which was con

structed by the Corps of Engineers. The next specIal authorizatIon was the 

Water ConservatIon and UtI II zatlon Act of 1939 under which the Department of 

InterIor and the Department of AgrIculture operated together to relIeve drouth 

throuqh constructIon of reclamation projects. A thIrd specIal authorIzation 

for the MIssourI RIver Basin, under the Flood Control Act of December 22, 1944, 

provIded for the development of the BasIn's water resources wIth the Bureau 

of Rec lamatlon ass I gned the task of constructl ng upstream and dl strlbutl on 

facIlItIes where Irrl9atlon, consumptIve use and power generation were the 

chief functIons. The fInal authorizatIon, under Public law 875, authorIzes 

the Bureau of ReclamatIon to restore flood-damaged publIc facIlitIes when 

dIrected to do so by the OffIce of Emergency PlannIng. 

The reclamatIon laws permIt the Secretary of the InterIor to wIthdraw 

from publfc entry public lands requIred for lrrlgatlon. Once the Secretary· 

has made the decIsIon to wIthdraw land, It Is dIffIcult to revIew. 

Current work done by the Bureau Includes the 242-mlle-leng Fort Thomp-son

Grand Island 345 KV i-ransmtsslon Ifne In South Dakota and Nebraska. In 

addTtlon, the Bureau has undertaken InvestIgatIons and reconnaissance studIes 

Tn Nebraska. 

GeologIcal Survey 
ThIs Ts an lmportant agency In the survey and measurement Of the natIon's 

water resources. Slnce 1879 the GeologIcal Survey has been engaged Tn mapl=tng 

and cataloglnq natural resources. Under the Act of A,ugust 18, 1894, the 

survey has had the task of gaugl ng streams and determl n I ng the water· s~pp Iy 

of the UnIted States, Inc ludlng the InvestIgatIon of underground' currents and 

artesIan wells In arId and seml-arld sectIons. The GeologIcal Survey In 

Nebraska has the role of provl dIn!" water resources I nformatlon and topographIc 

maos In coooeratlon wlth those Infu~lor bureaus havl'ng management or develop-

• 

ment responslbliitles. The GeologIcal Survey also operates streamflow measur- • 

Ino stations and samollnq sItes to determIne chemical and sediment quality. 
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• Bureau of 500rt FI sherI es and W I I d" fe 

The Bureau Is charged wlth!(t) asslstlng states In the development of 

projects for the restoratIon and management of fIsh and wIldlIfe resources; 

(2) operatlnq natIonal fIsh and wIldlIfe refuges; (3) plannIng and approvIng 

programs for the maIntenance or Improvement of fIsh and wIldlIfe resources on 

multIpurpose water projects undertaken by other publIc or prIvate agencIes. 

The Bureau ls charged a Iso wIth Investlgatlon of damages caused to fish 

and wIldlIfe resources by water proJects, and to recommend means and measures 

to reduce such damaqe, and to Improve and develop fIsh and wIldlife resources. 

Federal Water PollutIon Control Admrnlstratlon 

The Federa I water Pollutlon Control AdmInIstratIon, recognizIng the prI

mary responslbf /lty and rlqhts of the states In preventIng and control ling 

water pollutIon, Is responsIble for admlnlstratlon of the Federal Water Pol

lutIon Control Act. In fulfIl lIng thIs responsIbIlIty It cooperates wIth 

federal, Interstate, and state agencIes, and munIcIpalItIes and IndustrIes 

In developIng comprehensIve programs to Improve sanItary condItIons of surface 

and qround waters. Other actIvItIes Include: (1) federal grants to state 

and Interstate water qualIty control and pollutIon agencIes; (2) grants to 

munIcIpalItIes for waste treatment works constructIon; (3) grants for research, 

development, and water pollutIon control programs; (4) development and applI

catIon of water qualIty control standards for Interstate streams; (5) Inter

state pollution surveIllance C1ncludlng pollutIon surveIllance statIons on 

the North Platte RIver at Henry, Nebraska; the Platte River at Plattsmouth, 

Nebraska; and the MIssourI RIver at Omaha, Nebraska); (6) traInIng of pol

lutIon control personnel and technIcal assIstance to states and localIties; 

(7) establIshment of fIeld and research laboratorIes to develop technIcIans 

and to traIn personnel In water qua I Ity control; (8) dtssemlnatlon of .p.ub.Jlc 

Information on water quality and pollutIon control; (9) establishment of en

forcement programs for ImplementatIon Of the Federal Water PollutIon Control 

Act; (10) control of pollutIon for federal InstallatIons; and (11) control t:'f 

oIl pollutIon In navIgable waters. 

OffIce of Water Resources Research 

• This aqency suoports water resources research at the land grant unlver-

sl+tes whIch have been desIgnated state' water resouroes research centers or 

Ir!ltltutes. The UnIversIty of Nebraska Is one of these. The purpose of the 

100 



program Is to provIde fInancIal support for research Into any aspects of water 

problems relatlnq to the missIon of the Department of the InterIor which are 

not otherwIse beIng studl~d. 

Bureau of Land Management 

The Bureau Is responsIble for the admInIstratIon of publIc lands and 

the water rlqhts appurtenant to them. Important concerns of the Bureau In

clude promotIng water conservatIon, provIdIng for rIghts-of-way over publIc 

lands for water facIlItIes, and wIthdrawing publIc lands for publIc water 

reserves to benefIt range land users • 

. Current work Includes contInuIng studles and development of watersheds 

encompassIng publIc lands wIthIn the MIssourI RIver BasIn, and where desl,pble, 

In collaboratIon wIth agencIes of the Departments of AgrIculture and InterIor. 

The Bureau also renorts on federal water project proposals affectIng the 
public lands. 

NatIonal Park ServIce 

The ServIce adminIsters natIonal parks, monuments, hIstorIc sItes and 

recreation areas. SuffIcIent water Is reserved to carry out the purposes for 

whIch these lands were set asIde. One of the functIons of the ServIce Is to 

revIew proposals by the Corps of EngIneers In order to determIne what effects 

these projects would have upon the NatIonal Park System, RegIstry of NatIonal 

Landmarks, and hlstorlc~l, archeologIcal or other scientific values present 
In the project area. In ~~braska the ServIce has specIal authorIzatIon to 

admInIster the Homestead NatIonal Monument of AmerIca, Scottsbluff National 

Monument, and Anate FossIl Beds NatIonal Monument. 

8ureau of Outdoor RecreatIon 
thIs Bureau was created by admInIstratIve order of the Secretary of the 

Interior and Is charged wIth coordInatIon and development of federal and state 

programs for outdoor recreatIon, whIch Includes water-based sports. The 

Bureau has been authorIzed to formulate a natIonwide outdoor recreatIon plan 

and to asstst federal and nonfederal agencIes Tn the development of outdoor 

recreatIon resources. The Nebraska Game and Parks CommIssIon has formulated 

a recreatIon plan whIch ts the Nebraska Input to the natIonal plan. In addI

tIon to plannIng, the Bureau has been gIven some funds to assIst state plannIng 

and development of outdoor recreatIonal resources (IncludIng recreatIon plan-
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nlnq and development In multIpurpose projects). These federal funds can also 

be used for the purchase of I ands and waters needed -for outdoor recreatIon In 

natIonal parks, forests, and refuges. 

Bureau of IndIan AffaIrs 

The Bureau of IndIan AffaIrs Is responsIble for IrrIgatIon, draInage, and 

other water resources actIvItIes concernIng waters whIch flow through or along 

the boundarIes of IndIan reservatIons. The water rIghts of the reservatrons 

are derIved from the respectIve treatIes and tsreements made wIth the UnIted 

States by the IndIan trIbes. 

The Bureau Is currently engaged In InvestIgatIons leadIng to the full 

development of IndIan water and related land resources In accordance wIth the 

PIck-Sloan Plan. Sol I and engIneerIng studies are under way to IdentIfy 

potentIally Irrl~able reservatIon lands wlth'n Nebraska. 

Department of AgrIculture 

SoIl ConservatIon ServIce 

The SCS Is prImarily concerned wIth the management of land and water 

resources and has general authorIty to engage In the plannIng and applIcatIon 

of the soil and water conservatIon measures. 
The Watershed Protection and Flood PreventIon Act (PL-566), adminIstered 

by SCS, authorIzes the Secretary of AgrIculture to plan for and assIst In 

fInancIng projects for control and use of water In subwatersheds not to ex

ceed 250,000 acres In sIze. Project Improvement may 'nclude flood preventIon, 
wlldllfe and recreatIon. 

The SoIl ConservatIon ServIce assIsts project sponsors by helpIng them 

prepare the watershed work plan, provide engIneering and technIcal assIstance 

for desIgn and constructIon of project measures and by assIsting farm6~s and 

ranchers wIth p fannIng and app "cation of farm and ranch conservatIon systems. 

SectIon 16(b) of the Sol I ConservatIon and DomestIc Allotment Act, ad

mInIstered by SCS, authorIzes the Secretary of AgrIculture to enter Into soIl 

and water conservatIon contracts of not more than 10 years for the plannIng 

ann Tnstallatlon of conservatIon measures In the Great PlaIns area. The Great 

Plalns'ln<'::ludes the western three-fourths of Nebraska • 

Under the Water ConservatIon and UtI Hzatlon Act of 1939, both the Secre

tary of Agrfculture and the Secretary of InterIor have been authorIzed to 
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coooerate In IrrigatIon projects Tn the MIssourI RIver BasIn. ThIs Includes 

all of Nebraska. The Bureau of ReclamatIon adminIsters the constructIon and 

operatTon of major projects for the Secretary of InterIor and SCS adminIsters 

the on-farm deve lopment program for the Secretary of Agrfcu Iture. 

AgrIcultural StebTllzatlon and ConservatIon ServIce 

ASCS Is charged wIth provld' federal grants-In-aId to encourage con

structfon of soTI and water cons€~tlon measures such as eroslon'control 

dams~ terraces. grassed waterways, and farm ponds. ThIs assIstance fs pro

vIded under the Sol I ConservatIon and Oomestlc Allotment Act of 1936. In· 

addltlon to these conservatIon measures, ASCS, through the Land Use Adjust-

ment and Cropland ConversIon Program assIsts farmers fn convertIng land regu

larly used for the productIon of row crops, small graIns and tame hay to Income

producfng recreatIon areas, farm forests, water storage and wIldlife habItat. 

Farmers and ranchers may receIve addItIonal benefIts If they permit public 

access to theIr dIverted lands for huntlng, fIshIng, etc. 

ASCS also provides dlsaster relief throuf:)h dIrect assIstance to farmers 

and ranchers who have been serIously affected by wlde-srread natural disasters. 

Forest Servl ce 

ThIs Service Is authorIzed to reserve and acquIre forested public lands 

and to reserve water suffIcIent for the reservation's purpose. A basIc reason 

for natIonal forests Is to protect watersheds. Under the Bankhead-Jones Farm 

Tenant Act of July 22, 1937, thIs protectIon Is accomplIshed through provid

Ing for prevention of sol I erosIon, for reforestation, and for mItigation of 

floods. Other authorIzations have promoted these same ends, especially that 

of reforestation. 

The Act of June 12, 1960, provIded for the multIple use of national 

forests for outdoor recreatIon, range, tImber, watershed, and wildlIfe and 

fish purposes. 

Fatmers Home Admfnfstratlon 

n.e ffiA'e prcgrall!s ere prlmarftv dl rected to fenr.ers end rura I resIdents 

lIvIng Tn or near small rural communitIes whIch are unable to obtaIn credIt 

from other sources for reasonable terms. The FHA seeks to assIst through 

both loans and qrants farmers and local organizatIons In the development of 

lrrlqatlon and dralnaqe systems, watershed protection and flood preventIon 
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and sImIlar projects. The consolIdated FHA Act of 1961 permIts federal grants 

(up to 50 percent of cOnstructIon costs) and loans to publIc and nonprofIt 

assocIatIons for development of communIty water and waste dIsposal systems 
In rural areas. 

Aarlcultural Research ServIce 

TheA!)rlcu Itura I Research ServIce conducts research to provIde a scien

tifIc basIs and support for the land and water resource programs admInIstered 

by operatIons agencies of the Department of AgrIculture. Included are Inves

tIgatIons on the hydrologIc performance of agrIcultural watersheds; erosIon 

and sedImentatIon; moIsture and water conservatIon; IrrIgatIon; draInage; 

hydraulIcs management; sol I-water-plant relatIons; plant nutrItIon; reclamatIon 

and mana!=!ement of saline and sodlc so"s; and practIces· and systems for pre

ventIng or controllIng contamInatIon of soIl and water resources by agrI

cultural chemIcals and farm waste~. 

EconomIC Research ServIce 

The EconomIc Research ServIce has the responsIbIlIty to provIde the 

economIc analysIs of the effects of alternatIve resource uses on varIous as

Dects of·the natIon's agrIcultural lIfe Includln9: food supplIes and costs, 

farm Income, the costs of government programs, etc. The prIncIpal effort 

concernIng the economIc analysIs of water and related land resources use Is 

carrIed on by the Natural Resource EconomIcs DIvIsIon of the ~conomlc Re

search ServIce. EconomIc AnalysIs and ProjectIons are carrIed on In rIver 

basIn plannIng wIth research also conducted concernIng water rIghts, water 

qualIty, watershed program analysIs, outdoor recreatIon, land tenure, Tncome 

dlstrlbutTon, and rural zonln9 and other land use controls. 

Department of the Army - Corps of EngIneers 

The major responsIbIlItIes of the Corps of EngIneers are navIgatIon and 

flood control works. Some of the work undertaken by the Corps Includes 

dredglnq navIgable streams, plannIng and constructIng flood control and 

mu ItlDurpose projects, admlnlsterlnq laws pertaInIng to protectIon and 

preservatIon of navl!)able streams, flqhtlnq floods, and makIng emergency re

paIrs. The Corps Is '~lsocharC1ed wIth developIng hydroelectrIc power, 

storln9 water for Irrlnatlon, and developln!=! water quality control, water 

supply and recreatIon. 
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Among the works undertaken by the Corps of Engineers In Nebraska In fis

cal year 1968 were the following: (1) public use facIlIties at Gavlns PoInt 

Dam; (2) MIssouri Levee System (IncludIng the Papll lIon Creek-Platte RIver 

Levees); (3) the Gering Project In western Nebraska and Branched Oak Dam (~art 

of the Salt Creek ProJect); (4) dIversIon control structure, raTiroad bridge 

and channel and levee work of the upstream reach of the Norfolk, Nebraska 

project on the north fork of the Elkhorn RIver; and (5) Little Papll lIon Creek 

Project In Omaha. 

Department of TransportatIon - The Coast Guard 

The Coast Guard operates or may operate on Inland navigable waterways to 

promote safe1y In water travel, provIde flood relief assistance, and enforce 

marIne laws. The Coast Guard patrols stretches of the Mlssourf River along 
Nebraska. 

Department of HousIng and Urban Development 

The Department Is empowered to make grants to local bodIes of government 

for the purpose of comprehensIve plannlng--Includlng planning for water supply, 

sewer facIlitIes, and storm draInage. Through HUD both grants and public 

faclll1y loans are avaIlable to local publIc bodIes and agencIes to provide 

water facIlItIes. The grants are dependent upon a showing that the projects 

are consIstent wIth area-wIde water and sewer facilitIes systems as part of 

the a rea's deve I opment • 

Department of Health, Education and Welfare 
The PublIc Health ServIce 

The ServIce has responsibilities In connection wIth publIc health aspects 

of water resources and development. It undertakes research and InvestIgatIon 

on disease preventIon, Including water purIfIcation. Under sectIon 361(a} of 

the PublIc Health Service Act, the Surgeon General has authorl1y to prevent 

communIcable disease by regulatIng water provIded by publIc use by interstate 

carriers. The Secretary of Health, EducatIon and Welfare has authorIty to 

assIst in the areas of water quall1y control, emergency water supplies and 

solId waste dIsposal. 
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Independent CommIssIons and Counci Is 

Water Resources Councl I 

The Councl I was established by the Water Resources Planning Act of 1965. 

Its responsibIlities include: (1) adminIstration of grants to the states to 

assist them In developing comprehensive water and related land regource plans; 

(2) recommendatIons on the creation of rIver basin commissions; (3) approval 

of requests for approprIation of federal funds submitted by river basin com

mIssIons; and (4) revIew of plans prepared by the river basin commissions and 

the formu':. tlon of recommendations for the Presl dent and the Congress. 

Under TItle II of the Water Resources PlannIng Act there Is authorization 

to create river basTn commIssIons for an area, rIver basIn, or group of river 

basIns. These commIssions are empowered to serve as the coordInating agencies 

for the development plans of water and land resources by governmental or non

povernmental apencles. The commissIons can also undertake studIes for prep

aration of comprehensIve plans, develop and keep the comprehensIve plans up 

to date, and recommend prIorItIes In the InvestIgation, planning and construc

tion of projects. Nebraska Is not Included In any rIver basin commissIon. 

Federal Power CommIssion 

this CommIssion Is charged wIth regulatIng water power projects. The 

Commission's responsIbilities In water resources development may be summar

I zed as: (1) rIver basin surveys; (2) license project works; and (3) power 

requirements and supply studIes. 

The CommIssIon has JurisdIction over lIcensIng of nonfederal hydroelec

trIc projects and over the transmissIon and sale of electrIc energy In Inter

state commerce. The CommIssion Is also empowered to gather data concernIng 

the utIlizatIon of water power resources In an area to be developed, to Issue 

license! for perIods In excess of fifty years for the development and mainten

ance of dams, water conduIts, and reservoirs for the development of hydro

electrIc power In or affectIng navigable waters or on any stream on which 

Congress has jurIsdIctIon where the project affects Interstate commerce, 

federal lands, or where surplus water from Rovernment dams is used. The 

projects which the CommIssIon lIcenses must Initially meet and contInue to 

comply with the comprehensIve basIn plans. 

Two other acts vest the CommissIon with signIfIcant authorIty: (1) the 

Flood Control Act of 1938 In conjunction with other flood control and river 
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and harbor acts authorl zes both CommIssIon InvestigatIons of the power poten

tial at projects to be constructed by the Department of the Army and Commls-

slon report of potentIal hydroelectrIc facl ITtles at such projects; (2) sec:t:fon.-,-. 

5 of the Flood Control Act of 1944 requIres CommIssIon approval of rate 

schedules, except In the MIssourI RIver Basin, for the sale of surplus energy 

and power generated at reservoIrs under the control of the Department of the 

Army. 

In Nebraska the Commission has cont'nued as advIsor to the federal repre

sentatIon on the Bl~ Blue RIver Inter-State Compact CommIssIon, and has co

operated wIth the Corps of EngIneers and the Bureau of ReclamatIon In deter

mIning hydroelectrlc power potentIal and economlc and engineering feastb'I'ty 

of addItIonal power InstallatIons In the M'ssourl RIver BasIn. 

NatIonal Water Commtsslon 
Under the Act of September 26, 1968, Congress establIshed the Natlonal 

Water CommIssIon to consIst of seven members who were to be appointed by the 

PresIdent from outside the federal government. The purpose of the Commlss'on . 

ts to rev'ew natIonal water resource problems and consult wIth other water 

resource aqencles. Thetr work Is In the nature of an "auditor" of natIonal 

water po" cy and actl vI tv. 

Councl I on EnvT ronmenta I Qua If!y 

On January 1, 1970, the PresIdent sIgned the NatIonal Environmental 

PolIcy Act of 1969 whIch establIshes a national polley on the envIronment. 
The Act: (1) states that the federal responsIbility Is In cooperatIon with 

state and l,ocal governments to use all practical means to Insure a healthful 
envIronment; (2) dIrects all federal agencies, to the ful lest extent possIble, 

to admlnlster pro~rams In accordance wlth the Act and to conslder the envI

ronmental lmpact of declslons; (3) requIres the President to submit annually, 

be9lnnlng July 1, 1970, an Envlronmental Qualltv Report'appralslng status 

and progressj and (4) establishes a Council on EnvIronmental Quallty In the 

Execut've Office of the President, to assist wIth the annual report, establIsh 

a system to monitor status of the environment, and revlew federal programs 

affectln9 quality of the environment. 
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• CHAPTER 5. FEOERAL-5TATE ORGANIZATIONS 

IntroductIon 

A persIstent dIffIculty In the relatIons among the states and between 

the stete and the federal government has been theIr dIfferIng goals and over

lappIng JurIsdIctIons. In the past one agency operatIng Independently would 

often commIt Itself to a plan of development wIthout knowledge of what other 

agencIes, both state and federal, were attemptIng to accomplIsh In the same 

area. In order to achIeve the objectIve of mutual plannIng and development 

for water and related land resources, communIcation between agencies has now 

been facilItated through the establIshment of the joInt federal-state organ

IzatIons WhIch are dIscussed below. 

Interstate Compact CommIssIons 

These commIssIons have been organized where there has been a need to 

apportIon the waters of Interstate streams. According to the Constitution, 

no state may enter Into a compact wIth another state unless Congress has gIven 

Its consent. Where states have agreed upon a compact and the compact has re

ceived congressIonal consent, the admInistration of the compact Is then vested 

In a compact commissIon comprIsIng a representatIve from the Department of the 

Interior and representatives from the compactIng states. Nebraska and neIgh

borIng states are negotIatIng or have entered Into the followIng cOmpacts 

whIch are dIscussed In more detaIl In Chapter 1 of this publIcatIon. 

The South Platte River Compact between Colorado and Nebraska was approved 

by Congress In 1926. The compact followed state prIoritIes In time fer alIa

catlng the water, In addItIon to provIding for a dIversIon In Colorado to 

serve Nebraska lands. 

The RepublIcan RIver Compact was approved by Congress In 1943; the com

pact apportIoned waters of the drainage basIns of the RepublIcan RIver among 

Colorado, Kansas, and Nebraska. 

A compact on the Lower NIobrara RIver and Ponca Creek has been agreed 

upon by both Nebraska and South Dakota and awaIts congressIonal approval. 

• The most recently operatIve compact Is the Upper NIobrara RIver Compact be

tween Nebraska and '~yomln9 which was approved by Conqress In the summer of 

1969. 
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A Big Blue River Compact between Kansas and Nebraska Is possible. Nego

tiations are under way on the terms of this compact. 

Missouri Basin Inter-Agency Commltfee 

The purpose o·f this cOll1lllttee Is to provide In the MlssourLRlver Basin 

both the facilities and the procedures for better coordination of the federal 

agencies and the states within the region. The COll1lllttee provides the means 

by wh I ch the con f II cts can be reso I ved an d the I nteres ts coord I nated • I n 

addition to representatives of the states within the region, the federal de

partments which are Involved Include the Departments of Interior, Commerce, 

Labor, Agriculture, Transportation, Health, Education and Welfare, Army, and 

the Federal Power Commission. 

Missouri River States Committee 

The Coll1lllttee Is composed of representatives from all of the states with

In the Missouri River Basin. The major purpose of the Committee Is to pro

vide an agency whereby the states of the Missouri River Basin can Indicate 

their needs to each other as well as the federal government. The Missouri 

States Committee Is the pol icy making arm of all state government In the 

Missouri Basin and the Corrmlttee discusses programs, problems and opportunities 

In the Missouri River Basin. The action of the Committee Is usually taken 
through resolutions which either support or opposo legislative programs for 

the area. 
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• a-lAPTER 6. St13DIVISIONS OF STATE OOVEIl-Jt.£NT 

I ntroductl oJ! 

As common Iy conceived, there are three levels of "government" In the 

United States. These are the federal government, the fifty state govern

ments and Innumerab Ie "Ioca ,It polftlca I subdivisions of state governments. 

The subject of these following pages Is a review of the political subdivi

sions of Nebraska that have been given responsibilitIes and power pertaining 

to water by the State Legislature. 

For convenience of analysis and discussion the topic has been ~ubdlvlded 

Into counties, citIes and water districts. 

There are 93 countIes In Nebraska. Twenty-eIght of these are organized 

under the township or supervisor form of government and 65 are of the pr-eelnei' 

or commissioner type: however, the powers and authorities of each type are 

the same: most promInently IncludIng rural road construction and maintenance; 

publIc recordation for transfers of land and vehIcles, admInistratIon of 

Justice, and mIscellaneous general governmental duties. 

The term "water dIstricts" Is used In this pub IIcatlon to refer to varlo .. :s 

types of subdivisIons of State government which have specIal governmental 

powers In the rea 1m of water deve lopment as contrasted wI th the genera I gover"

mental powers of counties and cIties. Each type of dIstrIct government Is 

established and operated pursuant to a separate legIslatIve act. (For examp;". 

there are about 150 sanItary and Improvement dIstrIcts In Nebraska which are 

all governed by sections 31-701 to 31-766 of the Nebraska statutes.) 

Individual districts have a governIng board of directors, supervisors 0.

trustees that conduct the business of the district. The board members are 

elected to their terms of offIce by the eligible voters within the boundaries 
of the district. 

A district Is established either through a declarative act of the State 

Legislature or through an enabling act. WIth a declarative act the district 

Is established when and where the Legislature directs. An enabling act sets 

a procedure which must be followed by persons seeking to organize a district 

• 1. ~ aenera fly, NEBRASKA BLllE BOOK ( 1968) • 
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A typIcal procedure under an enabling act Includes these steps: (1) organi

zers cIrculate a petItIon In the area sought to be covered by the district, 

attemptIng to obtain sIgners representing a statutorIly established ~6rcen

tage of elTgib Ie persons In the area; (Z)thepetltlon, with sufficient 

signers, Is submitted to a governmental body (usually the county board) which 

Ts to hold a publTc hearing t'o determIne whether the proposed district 

would be conducIve to the publIc health, convenience or welfare, and, some

times, the proper boundarIes for the district; (3) the governmental body 

cot:lductin!=! 1he hearing either denies or approves the petItIon. (4) approval 

of the petItIon eIther means that the dIstrIct Is then est~QlIshed or that 

an eJection Is to be held on the question of whether the disi-r,ct wi' I be 

estab I Ished; (5) the dIstrIct comes Into eX'!itence, the first boa,rd I~ 

selected and the dIstrict 'sready tq beg1n operatton pursuant to the powers 

and dlre,crlves pf the ~,nat>lfn~ act~ 

CountfeJi 

Powers 

County coards may create plannln!=! c0lTYl11sslons to adopt end Impl~ment a 

comprehensive development plan, 'and adopt zonIng regulations, which may regu

late, amonq other thIngs, surface water draInage. SpecIal zones; may be estab

lIshed In those areas subject to seasonal or perIodIc floodTng. This zoning 

power may be exercised in conjunctIon with flood plain zoning responsibilities 

under the Nebraska Flood Plain Regulation Act of 1967. This county zoning 

power, however. Is not to be exercised wlthfn the limIts of any Tncorporated 

cfty or vIllage nor wfthfn the area over whfch a city or vi Ilage has been 

qranted zonfnq Jurtsdfctlon and Is exercisIng that Jurisdfctlon. 

There are also special provfslons for flood control by the county govern

ments. Whenever any portIon of a county, exceedfn9 3Z0 acres In area, Is put 

In peril of destructfon by reason of the probable flooding of any watercourse, 

upon petftion of landowners and upon investigatIon, a county may bui I,d necessary 

structures for the protectIon of the land. For such purposes the county has 

the power to acquIre lands, rlghts-af-way ::md easements, Including lands out

sIde the county boundaries. 

2. See (Jenerally, NEB. REV. STAT., Chapter 23 (Re'ssue 1962) and Chapter 31, 
artIcles 1 and 9 (ReIssue 1968). 
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County boards have the power to cause all natural watercourses to be 

kept clean and free of obstructions In such a manner as to permit natural 

flow. This may be done on their own Initiative or upon request or petition. 

Any board may carry out drainage Improvement projects by creating or 

changing a watercourse, ditch or drain In such a manner as Is necessary to 

drain lots, lands, roads or railroads. In addition, the County Drainage Act 

of 1959 empowers counties to ~Intaln adequate drainage In road ditches, public 

and private ditches and natural watercourses. Upon petition by any landowner, 

the county board makes an Investigation and declares whether or not the facts 

In' the petition are true. If true, the county may assist In drainage. 

A county has the authority to Impose a misdemeanor penalty on anyone 

found guilty of polluting watercourses. ditches or drains. 

Financial Capabilities 

Each year counties must present the public with a complete financial 

plan In the form of a budget. Contracts or liabilities In excess of this 

budget are prohibited; and, therefore. the county Is 'not liable on them. 

Funds for construction of flood control projects are to be paid out of 

the county's general fund. Counties also have the power to Issue general 

obligation bonds, to be retired upon annual levies; and they may estctllsh a 

special flood and erosion control reserve fund, to be funded by an annual tax 

levy. The aggregate of the bonds Issued are not to exceed one half of one 

percent of the assessed val~atlon of the county. The annual tax levy for 

the purpose of these bonds Is not to exceed one half ml I I of the assessed 

value of al I taxable property within the county. 

Under the County Flood Control Act of 1963, the county may designate 

watershed boundaries for taxation purposes so that property within the perim

eter of the defined dralnageway wi II be assessed for the financing of the pro

gram for Improvement. In using these provisions It does not appear that the 

county can Issue bonds; and all costs of condemnation. maintenance, and op

eration of flood control works and soi I and water resources programs may be 

paid from an annual tax levy of not to exceed one lalf mill on the dollar· 

upon the assessed value of all the taxable property In a designated watershed 

area. 

For drainage programs carried out by the county authorities, assessments 

may be made according to the benefits received along with bonds Issued at a 

rate not to exceed six percent per annum Clnd for no longer than ten years. 
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I f the drainage program is carried out under the County Drainage Act of 1959, 

the county board may set up a drainage fund with an initial one-fourth mil I 

levy. Pending such assessment, the board may borrow from the general fund. 

Cities 

3/ Cities of the Metropolitan Class-

Powers. A city of the metropolitan class Is one which has a population 

of 300,000 inhabitants or more. Omaha is the only city within this definition. 

It has certain basic powers which are essentially common to cities of all 

sizes. It may: (1) sue and be suedi (2) purchase, lease, acquire by gift and 

hold real and personal property within or without the city limits; (3) sel I, 

exchange, lease and convey any real or personal property owned by the city; 

(4) make all contracts and do al I other acts necessary In the exercise of Its 

corporate powers; and (5) carry out any other powers conferred by law. 

Among Its other powers, a city of the metropolitan class may levy any 

tax or special assessment authorized by law. It may also appropriate money 

and provide for payment of debts and expenses of the city. Property for 

waterworks may be purchased or acquired by eminent domain, payment being made 

out of funds provided for such purposes. 

A metropolitan class city also has the power to zone, or more precisely, 

to develop a comprehensive plan which, among other things, will secure safety 

from floods. This zoning power may be exercised to zone the flood plains 

under the Flood Plain Regulation Act of 1967. The city council has the power 

to regulate by ordinance, under Its zoning power, In areas within three miles 

of the corporate limits, except as to construction on farms for farm purposes. 

The Metropolitan uti Iities District succeeded the Water Board and Metro

politan Water District In Omaha. M.U.D. has general supervision and control 

of all matters pertaining to the water supply of Omaha for domestic, mechani

cal, public and fire purposes. M.U.D. Is discussed more fully under "water 

di strl cts." 

3. See generally, NEB. REV. STAT., Chapter 14 (pertaining specifically to 
cities of the metropolitan class) and Chapter 18 (pertaining to cities 
of al I classes). 

113 

• 

• 



• 

• 

Financial capabilities. The city councl I must annually appropriate money 

and credits to be set aside for certain designated statutory funds. From the 

balance, funds are appropriated to be set aside to designated departments. 

The final balance Is transferred to the general sinking fund. The annual tax 

levy for all municipal purposes must not exceed 14.4 mills on the dollar upon 

the assessed value of all taxable property In the city. However, the city 

council may also assess not less than four additional mi I Is to create a fund 

to pay bond issues as they mature. The council may appropriate an additional 

one-fourth mil I for recreational purposes. 

The city council has the power to Issue bonds, which are to be sold at 

not less than par and which cannot bear an Interest In excess of five percent 

per annum. However, where these limits In application to water bonds or bonds 

Issued for a public uti Ifty are In conflict with another provision relating 

to such bonds, the other provision wi II control. The bonded Indebtedness of 

the city is not at any time to exceed five percent of the actual value of 

the taxable property within the corporate limits, although bonds Issued to 

acquire a water plant are to be deducted from the total bonded Indebtedness. 

Bonds In excess of $250,000 may not be Issued In anyone year, except to 

pay for the construction and maintenance of waterworks, among other things. 

Bonds to raise money for the acquisition of a water plant are not to be 

sold at less than par and may only be Issued If ratified by a majority of 

votes cast upon the proposition at a general election or by two-thirds of 

the votes cast at a special election. 

Expenses Involved in water service are to be paid from a water fund 

which consists of money obtained from charges to water users together with any 

water fund levies. Any amount left In the fund at the end of each year Is to 

be placed Into a sinking fund for the payment of any outstanding water bonds. 

For the purpose of creating a fund out of which water pollution abatement 

measures may be financed, the city may make a special levy not exceeding one 

mill. 

4/ Cities of the Primary Class-

Powers. All cities having more than 100,000 and less than 300,000 In-

4. See genera Ily. NEB. REV. STAT., Chapter 15 (pertaining specl fica Ily to 
cities of the primary class) and Chapter 18 (pertaining to cities of 
al I classes)(Relssue 1962). 
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habitants are classified as cities of the primary class. Lincoln Is the only 

primary class city. The general powers' for a city of the primary class are • 

basically the same as those for a city of the metropolitan class. In addition, 

a primary city has the power to establish, alter, and change the channel of 

watercourses, and to wal I and cover them over, to establish, make and regulate 

public wells, cisterns, aqueducts and reservoirs of water, and to provide for 
filling them • 

. When a system of waterworks has been adopted by the city and the people 

have voted to borrow money, the mayor and councl I may: (1) construct and n~ln

tarn such system; (2) make necessary rules and regulations; and (3) do al I 

other necessary acts Including the exercise of the right of en Inent domain. 

Another Important function of a primary city Is that of city planning 

.and zoning. No landowner within the city nor within three miles of the cor

porate limits may plat or subdivide his property without approval of the city 

councl I. The counci I has the power to regulate and restrict the use and con

struction of any structures within this area except as to structures upon 

farmsteads outside the corporate limits. However, a primary class city has 

responsibilities and authority under the Nebraska Flood Plain Regulation Act; 

and when these responsibilities are undertaken by the city, construction of 

all buildings In the flood plain will be regulated. 

A primary class city has the power to regUlate In the area which Is 

within the city or within three miles of the city and outside the zoning 

jurisdiction of any city or vi I lage in order to secure the general health, 

and to provide for the prevention and abatement of nuisances Including the 

pollution of water. 

Financial Capabilities. A primary city may borrow money on the credit 

of the city. It may also Issue general obligation bonds and revenue bonds. 

The power to levy taxes exists but Is limited by a dollar amount prescribed 

I nits home ru Ie charter. No bond I ssued by the cI ty for any purpose may 

draw Interest at a greater rate than five percent per annum, nor may It be 

sold at less than par. And a tax levy for payment of bonds may only be In 

an amount sufficient to meet Interest accruing on bonds unti I they mature. 

An additional levy of up to one mill may be made for the purpose of creating 

a fund out of which antl-pollutlon control measures may be financed. 
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Cities of the First Class2i 
Powers. All cities having more than 5,000 and not more than 100,000 

Inhabitants are designated as cities of the first class. The general powers 

of such a city are basically as those of the cities discussed above. 

A city of the first class has the power to establ ish, alter, and change 

the channel of watercourses, and wall and cover them over. No city is liable 

In damages on account of accumulations of surface waters which fall upon Its 

site unless such accumulations are caused by the act of a city officer whl Ie 

employed In his official capacity with recorded authorization of the mayor 

and council. 

Water and sewer districts may be created and regulated by a city of the 

first class. The city may also create a system of water purification for 

the clty1s waterworks system. 

Those rights, powers, authority and jurisdiction conferred on counties 

under the county flood control provisions are also conferred upon cities of 

the first class. Also, like powers under the County Flood Control Act of 1963, 

they are conferred on such city and may be exercised, in the absence of federal 

participation or sponsorship, whenever any project of flood control outside 

the limits of such city directly affects the welfare of such city and Involves 

a cost of not to exceed $500,000. Flood plain zoning responsibility and 

authority Is also vested In these cities under the Flood Plain Regulation 

Act of 1967. 

Cities of the first class are also empowered to enact and enforce other 

zoning regulations. They have the power to apply those regulations to the 

unincorporated areas two miles beyond and adjacent to the corporate limits 

of the city. Cities of the first class also have the power to create a muni

cipal planning commission which may adopt plans for the physical development 

and zoning of the city and the unincorporated areas over which It has control. 

5. See generally, NEB. REV. STAT., section 16 (pertaining specifically to 
cities of the first class); Chapter 18 (pertaining to cities of al I 
classes); Chapter 19, article 9 (pertaining to city planning and zoning 
for cities of the first and second classes and vi IIages); and Chapter 23, 
article 3 (pertaining to flood canim!) (Reissue 1962) • 
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Financial Capabilities. A city of the first class may levy taxes for 

general revenue purposes In anyone year, not exceeding twelve mi I Is on the 

dollar upon the assessed value of all the taxable property In the limits of 

such city; however, this limitation does not affect annual levies for all 

municipal purposes which Is set at 25 ml lis on the dollar. In addition, water 

bonds may be Issued to finance water Improvement for periods of less than ten 

years at not more than six percent and sold at not less than par value. 

Up to one ml II may be levied as an additional tax to finance anti

pollution of water measures If undertaken by the city. 

Cities of the Second Class and Vlllages6/ 

Powers. AI I cities, towns, and vi I lages containing more than 1,000 and 

not more than 5,000 Inhabitants shal I be cities of the second class unless 

they adopt a village government. Any town .or village containing not less 

than 100 nor more than 600 Inhabitants, Incorporated, or any second class 

city adopting a vi I lage government Is classified as a vi Ilage. 

Second class cities and vii I ages have specific powers to carry out their 

various functions which In toto are basically the same as those for cities of 

other c lasses. Among those partl cu I ar powers affecti ng the water resources 

Is uti Ilzation of and protection against flood and surface waters. Such 

cities and vii lages have the power: (1) to establish and alter channels of 

watercourses, and to wal I them or cover them over; (2) to establish and regu

late wells and other water conveyors or storage facilities; (3) to fill the 

same; and (4) to erect and maintain a dike or dikes as protection against 

flood or surface waters. They are granted the power of eminent domain to 

acquire a right-of-way over land within or not more than two miles outside 

the corporate limits for the purpose of constructing a ditch and dike to 

prevent flooding by a watercourse •. Such cities and villages maya Iso cooper

ate with the federal government in flood control projects. If the federal 

government would acquire the entire site upon whlc~ a city of the second 

class or vi I I age is located under such flood control project, the city or 

vi Ilage may be moved to another site and retain Its corporate Identity by 

observing certain procedures. 

6. See generally, NEB. REV. STAT., Chapter 17 (pertaining to cities of the 
second class and vii lages) and Chapter 18 (pertaining to ~itles of al I 
classes), L.B. 1349, 80th Nebraska Legislative SeSSion, 1969. 
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The power to contract for and erect waterworks and water supp Iy systems 

is granted subject to certain prGcedures. The city or vi I lage may take, hold 

and condemn property necessary for this purpose, Including land beyond their 

territoria I limits. 

As with other classes, cities of the second class and vii lages have the 

authority to zone for al I the basic uses of land, Including zoning under the 

Flood Plain P'~ulatlon Act of 1967. They may extend existing or future zoning 

ordinances to an area within one mile of the corporate limits. And the juris

diction of a second class city and vii lage, to prevent pollution or Injury to 

the stream or source of water for supply of its waterworks, extends fifteen 

miles beyond I ts corporate Ilml ts. 

Financial Capabilities. Cities of the second class and vi I lages may levy 

taxes for general revenue purposes each year In an amount which cannot exceed 

ten ml I Is on the dollar of the assessed value of all taxable property. They 

may also levy any other tax or special assessment authorized by law. 

For the purpose of paying for flood control projects second class cities 

and vii lages may borrow money and Issue bonds In an amount not to exceed five 

percent of the actual value of all taxable property. The bonds must be is~"ed 

for less than twenty years and may not draw more than six percent per annum. 

They may levy and collect a general tax to pay the interest and principal of 

bonds issued for flood control purposes. However, no money can be borrowed 

or bonds Issued unless authorized by a three-fifths vote of trese voting for 

or against the proposition. 

The total allowable tax levy or special assessments for al I city or 

vi I lage purposes Is set at thirty mi I Is on the dollar upon the assessed value 

of a II taxab Ie property. An appropriation of up to three mills may be levied 

to establish a sinking fund or funds to defray general or incidental expenses 

of the municipalities. In addition to the thirty mill levy limitation, an 

additional levy of two ml lis on the dollar may be Imposed when necessary for 

Implementation of a sewage disposal system. 

In the creation of a waterworks system second class cities and vii lages 

may borrow money and Issue bonds, In an amount not to exceed twe Ive percent 

of the actual valuation of al I taxable property. They may levy and collect 

a general tax to create a water fund In an amount sufficient to pay the Inter

est and principal of the bonds. The bonds Issued can come due In no longer 

than twenty years, Clnd they canlloT exceed six per-cent In Interest. However, 
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no money may be borrowed or bonds Issued unless authorized by three-fifths of 

the legal votes cast for or against the proposition at a special election. 

For the purpose of creating a fund out of ... I'llch anti-pollution measures 

may be financed, such city or vi I lage may also make a special levy not exceed

I ng one mi II. 

Nebraska I'later Districts 

Reclamation Districts 

There are five reclamation districts operating In the State of Nebraska. 

These districts are regulated by sections 46-501 to 46-587 of the Nebraska 

statutes. The statutory declaration of the,purpose of such districts Is to 

provide for the conservation of the water resources of the State. Generally, 

the purposes of reclamation districts are to control and make use of the 

available waters of the State for domestic, Irrigation, drainage, power., man

ufacturln.g, recreation, and other beneficial purposes. 

A board of d I rectors governs the d i strl ct. The'f! rst board Is appol nted 

by the Department of Water Resources, from persons named I n the formati on 

petition. The successors to the original directors are later nominated and 

elected to six-year terms of office. 

A reclamation district, acting through Its board of directors, has the 

power to acqUire and use water rights, waterworks, and real and personal 

property for carrying out Its powers; to condemn under the right of eminent 

domain; to enter Into contracts with the United States relating to the water

works; to list In separate ownership the lands within the district susceptible 

of Irrigation from the district's sources and to enter Into contracts to 

provide water service to these lands; to fix rates for water service; to 

borrow money; and to levy and collect taxes and special assessments. 

Irrigation Districts 
Nebraska has 44 Irrigation districts organized ~nd operated under the 

provisions of sections 46-101 to 46-1154 of the Nebraska statutes. These dis

tricts have responsibilities In the areas of drainage, water supply, Irriga

tion and hydroelectric power. 

Irrigation districts have been organized to finance water supplies, con

solidate irrigation systems, COflslr'uct Ir-rlgilHon systems, or provide for 
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drainage of Irrigated land. Districts may also be formed to provldefbr new 

development or to extend and Improve existing Irrigation systems and works • 

A ballot Is submitted to the electors on the question of whether the 

district shall be formed. This bal lot also bears the names of those to be 

voted for to become the first board of directors of the district. The offi

cers so elected hold their offices unti I the next general election for the 

district. Thereafter directors of the district are elected to staggered 

terms of three years each. 

The board has the power and duty to manage and conduct the business 

affairs of the distrIct, make all necessary contracts. employ agents. offIcers 

and employees as required. establish by-laws, and rules and regulations for 

distribution and use of the water supply, and generally perform all acts 

necessary to carry out the provisions and purposes of the State law govern

Ing Irrigation districts. 

The Irrigation district, actIng through its board 0f directors, has the 

power to condemn by eminent domain; to enter Into contracts with the united 

States for construction, operation and maintenance of irrigation works; to 

equalize and levy assessments within the district; to levy taxes; to Issue 

bonds; to cal I special elections; to authorize specIal assessments; and to 

borrow additional funds If needed. 

Public Power and Irrigation Districts 

Nebraska has five public power and irrigation districts g9verned by the 

provisions of sections 70-601 to 70-672 of the Nebraska statutes and generally 

recognized to have responsibilities In the areas of flood control, water 

supply, irrigation, hydroelectric power, and use of radioactive material for 

constructive use and energy production. 

The Initial board of directors of a public power and Irrigation district 

Is selected as an Integral part of the petition process bringing the district 

Into being. The fol lowing qualifications apply to selecting this first board: 

(1) If the district's boundaries do not encompass 25 or more cities or vi Ilages, 

the district may have not less than five nor more than 21 directors. (2) If 
. . 

the district contains 25 or more cities or vi I lages, the number of directors 

may be stated In the petition but the Individuals to fll I the positions are 

to be appointed by the Governor ~Ithln 30 days after approval of formation of 

the district. (3) If the district proposes to operate In more than fifty 

counties in the State, the number of directors shall be seven. to be named 

In the petition. 
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The selected or appointed directors take office Immediately upon the 

fi ling of the approval certificate in the office of the Secretary of State 

and the office of the county clerk. SucceedIng directors are elected to 

terms of sIx years In the same manner as members of the State Legislature. 

on a nonpartisan ballot In primary and general elections. 

Public power and Irrigation districts have all the usual powers of a 

corporation for publIc purposes. These powers include purchasing. holding. 

selling and leasing personal and real property. A district may construct. 

purchase. lease or otherwise acquire any electric light and power plants or 

IrrIgation works. It may also enter Into any kind of contract with any per

son. corporation or any government divIsion or subdivision. A district Is 

required to sell electrical energy (If it Is In the busIness) to any munici

palIty or polItIcal subdivIsIon making application to It for an amount of 

energy that can be supplied If the receiving party agrees to pay for the 

physical connection between It and the district's works. 

The power to tax Is denied pt.bllc power and Irrigation districts. but 

they have the power to borrow money and Incur Indebtedness. Districts may 

also exercise the power of eminent domain. 

Drainage Districts 

There are at least 130 drainage dIstricts In Nebraska generally recog

nized to function for the purposes of flood control. channel rectification 

and drainage. Two dlstrnct sets of statutory provisions apply to the forming 

of drainage districts. Sections 31-301 to 31-377 of the Nebraska statutes 

provide for drainage districts organized In the district COUI~t. Sections 

31-401 to 31-451 provide for drainage districts organized by landowners. 

Sections 31-301.01 and 31-401.01 (Supp. 1969) Nebraska statutes. provi des 

that no new drainage districts may be organized after December 31. 1971. 

01 strl cts Organ I z~d __ ~DI.?lEJS;_:L99.!!rt. Section 31-301, Nebraska Revl sed 

Statutes (Reissue 1968). states: 

fAJ majority in interest of the owners in any contIguous body of 
swamp or overflowed lands In this state. situated in one or more 
counties In this state, may form a drainage dIstrict for the 
purpose of having such land reclaimed and protected from the 
effects of water. by drainage or otherwise. 
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To Initiate formation of a drainage district, which must not be less 

than 160 acres 'mder sections 31-301 to 31-377 the landowners make and sign 

articles of association stating the name of the district, the r~~er of. years 

It Is to continue, the limits of. the proposed district, the names and ad

dresses of the owners of land within the proposed district, the description 

of the real estate owned by those who do not join In the organization of the 

d I strl ct but who w II I be benef I ted thereby, and that the owners of rea I Edate 

forming the district are wi I ling to and do obligate themselves to pay the 

assessed costs of making the Improvements necessary to drain the land of the 

district. 

Landowners may object to Including their land In the district's on the 

ground that It wi II not be benefited by drainage. If the objection of a 

landowner is overruled, hIs land Is included In the district and subject to 

assessments to pay for the draInage activIties. If an objection Is sustained, 

the land wi I I not be Included In the district. 

Upon formation of the district, a meeting is called to elect a board of 

five directors from the landowners of the district, a majority of whom must 

also be residents. At the election meeting each elector is entitled to one 

vote for each acre of land he owns in the district. The five persons receiv

ing the highest number of votes are declared the board of dIrectors. 

The directors may hire an attorney and are required to employ a com

petent engineer. The engineer must make a complete survey of the district 

and submit a plan for draining, reclaiming and protecting the lands In the 

district from damage by overflow, water or floods. The engineer's report 

must Include a classification of properties according to the benefit they 

wi II receive from the district's drainage activities and an estimate of the 

cost of performing such activities. No assessment can be made for benefits 

to any lands within the district except upon the principle of benefits derived. 

The board of directors on behalf of the district has the power to acquire, 

or condemn through eminent domain, any real estate, easement or franchise 

whether inside or outside the boundaries of the district. The district also 

has the power to levy taxes fol lowing submission and hearing of the engineer's 

report, to assess additional taxes for maintenance and repair of works con

structed by the district, and to Issue negotiable bonds • 
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Districts Organized by landowners. Drainage districts formed under the 

provisions of sections 31-401 to 31-451 of the Nebraska statutes are Initiated 

by fl ling a petition with the county clerk of the county having the largest 

portion of land within the proposed district. If the land with"!n the district 

is owned by less than twenty persons, one-fourth of them must sign the petition; 

If the district Is to be comprised of land owned by over twenty persons, ten 

signatures are required. 

After filing the petl tl on, the county board determl nes whether the pro

posed boundaries of the district are reasonable and proper. The board has 

the power to change the boundaries. Hearings on proposed boundaries. are 

given to anyone upon request. 

After the county board has made boun~ary determinations and set the 

number of directors and their bonds, the county clerk gives public notice of 

the board's decisions. The notice must declare that an election will be held 

on the proposed district, giving the time and place of such election. 

At this and future elections any person or corporation, public, private 
. ~ 

or municipal, may cast one vote on each proposition to be voted on for each 

acre of !~nd or fraction thereof and for each platted lot whiCh he may own 

or have an easement In, as shown by the official records of the county where 

the land or lots may be. 

If a majority of the votes cast are In favor of the formation of the dis

trict, It Is deemed conclusive that the formation of the district, and the 

work that may be done under the superVision of the board of dl rectors, will 

be for the public health, convenience and welfare, and the county clerk there

upon files and preserves all the ba I lots and records; and the district Is, at 

that time, fu I ty organ I zed. 
A majority of the directors elected must be residents of the county or 

counties In which the district Is located. The terms of office are to be 

adjusted so that the term of one director expIres each year. The directors 

choose a president, a secretary and a treasurer each of whom holes their 

office for one year. 

With the aid of an engineer, surveyor and others as It may choose, the 

board of directors makes a detailed plan of the project. to be undertaken. 

The board shall then determine the benefits accruing to each tract of land 

and establish that the tract least benefited Is apportioned one unit of 

assessment. E1'ch iTact recelvlny greater benefl·t will be assessed a greater 

number uf unIts. 
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Ground Water Conservation Districts 

There are three ground water conservation districts In Nebraska located 

In Hamilton, Clay and York Counties In the southeastern section of the State. 

Ground water conservation districts are established and operated under the 

provisions of sections 46-614 to 46-634 of the Nebraska statutes and have dis

semination of ground water Information and regulation as their primary func

tions. Section 46-614.01 (Supp. 1969) of the Nebraska statutes provides that 

no new ground water conservation districts may be organized after December 31, 

1971. 

A ground water conservation district Is governed by a board of directors, 

a majority of which must be resident owners of Irrigation wells within the 

district. Board members are elected to six-year terms. 

A district Is a body politic and may sue and be sued In Its own r.ome. 

The district, through Its board of directors has the power and duty to main

tain an office and employees as necessary; to gather Information on ground 

water conservation and supply It to the Department of Water Resources, the 

Conservation and Survey Division of the University of Nebraska, and the 

Nebraska Sol I and Water Conservation Commission as requested; to enter Into 

contracts; and to adopt rules and regulations to ensure the proper conser

vation of ground water. No ground water conservation district has adopted 

any rules and regulations, and the statutes have been analyzed as only doubt-
7/ fully containing sufficient guidelines to support such regulatory attempts.-

The districts may levy and collect taxes necessary to flneoae their activities 

but not to exceed one mill on the dolJar of the assessed value of all taxable 

real property within the district. 

Rural Water Districts 

There are areas In Nebraska where the rural, farm and nonfarm-residents 

cannot individually obtain suitable ground water supplies. Sell'e of these 

areas do, however, contain localized supply sources of adequate quantity and 

quality which could be uti IIzed for the general benefit of the region. 

7. See Good and Grether, Nebraska Water Resources, Committee Reports of 
the' Amerl can Bar AssocTaH6n Sec-ffon--of-MTnerai and Natura I Resources 
Law 167 (1962) • 
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The rural water district, organized and operated pursuant to sections 

46-1001 to 46-1020 of the Nebraska statutes, serves to accomplish the plan

ning financing, construction and al location of costs to users necessary for 

the rural delivery of a water supply where It Is needed for home and live

stock use. Section 46-1001.01 (Supp. 1969) of the Nebraska statutes provides 

that no new rural water districts may be organized after December 31, 1971. 

There are three rural water districts In Nebraska located In Nemaha, 

Boyd and Pawnee Counties. The Boyd County Rural Water District, at a cost 

in excess of $8,000, provides service through one wei I, a tank, and twenty 

mJ'les of pipe, to 21 users. The district in Nemaha County Is larger and 

plans indicate that service wi I I be provided to 188 outlets. 

A board of dIrectors of up to nine members is the governing authority 

for the rural water districts. Members of the board are elected to three

year terms. 

Nebraska's rural water dIstrIcts have the power to have perpetual suc

cession, subject to statutory provisIon for dissolutIon; to condemn by emInent 

domain; to sue and be sued; to enter Into contracts; to acquire real and 

personal property; to construct, maintain and operate suitable waterworks; 

and to borrow money for the fInancing of up to 95 percent of the cost of 

such construction. 

SanItary Drainage Districts 

, 

Sanitary drainage distrIcts are controlled by sections 31-501 to 31-553 

of the Nebraska statutes and are generally recognized to function In the 

areas of flood control, channel rectIfication, drainage, sewage dIsposal and 

flood plain zoning. 

Districts are governed by a board of trustees. Those contaIning a city 

of over 40,000 have fIve trustees, and those not having such a cIty have 

three. Trustees are elected for staggered four-year terms. 

The board of trustees has the power to hIre a clerk and an engineer, and 

to pass all necessary ordinances, orders, and rules and regulations necessary 

to the ccnduct of the cr"trlct's busIness and purpose. The board of trustees 

has the additional power to provide for the draInage of the district with 

channels, draIns or ditches for carrying off and disposing of drainage and 

sewage, and to straighten, widen or deepen any existing char nel for the purpose • 
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The districts have the power to borrow money and Issue bonds for corporate 

purposes; however, a district may not become Indebted In an amount In excess 

of f~ur :ercent of the valuation of the property In the district as assessed 

for county purposes. 

The district, acting through Its board of trustees, may levy and collect 

taxes; defray expenses by special assessment, general taxation or a combina

tion of the two and acquire by purchase, condemnation or oth<3rwise r8al or 
personal property. 

Sanitary and Improvement Districts 

One hundred fifty-five sanitary and Improvement districts exist In 

Nebraska. They are governed by the provisions of sections .31-701 to 31-766 

of the Nebraska statutes and have responsibilities for eralnage, recreation, 

water supply and sewage disposal. 

The five members of a board of trustees are elected from the resIdent 

taxpayers In the district. Trustees are elected to staggered terms of four 

years. 

Sanitary and Improvement districts have the "power to sue and be sued; 

contract, acquire and hold real and personal property by purChase, condem

nation or otherwise; and adopt a common seal." Districts ~y also employ 

and pay an engineer and pass al I necessary ordinances, orders, and rules and 

regulations for the conduct of Its business and fulfl I lment of Its purposes. 

A district may borrow money for corporate purposes and Issue general 

Obligation bonds. Through Its board of trustees the district may levy and 

collect taxes upon property within the district to the amount of not more 

than one. mill per dollar valuation. 

Natural Resources DistrIcts 

In Nebraska serious attempts to develop a legislative program for re

structuring and modernizing district governments related to natural resources 

began In 1967 when the Nebraska Sol I and Water Conservation Commission added 

a study of the subject as a special work Item of the Nebraska Water Plan. 

Efforts of many local, state and federal leaders resulted In a recommendation 

to the Legislature for the 1969 legislative session. Legislative BI II 1357 

was passed in the 1969 session to accomplish a reorganization of existing 

sol I and water conservation districts, watershed conservancy districts, water

shed districts, ad~J,ory watershed Improvement boards, and watershed planning 
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boards, having limited Individual responsibilities, Into larger districts of 

more comprehensive ~cope. The statutory law governing natural resources dis

tricts Is In sections 2-3201 to 2-3261 (SuPp. 1969) of the Nebraska statutes. 

The natural resources districts wll I be headed by the boards of directors and 

supervisors of the above named districts. The new districts are provided 

consol i dated powers and programs, some addltlona I authorities, and new b.oun

darles more relevant to comprehensive natural resources development problems 

of Nebraska. 

According to the natural resources district law, by January 1, 1972, 

approximately 150 districts of the types mentioned above are to be reorganIzed 

Into between i5 and 50 natural resources districts. Each district Is to con

tain at least 500 square miles but not more than 7,000 ~quare miles. The 

law specifies that the most important objective of choosing the locations 

for boundaries is to provide effective coordination, planning, development 

and general management of "common problem areas." Examples of "common problem 

areas" would Include contiguous areas of lowering ground water tables, surface 

drainage In a common watershed, land treatment, and simi lar concerns. The 

law also directs that each district include at least one "common problem area" 

except where the common resource development problem Is most related to sol I 

or geologic conditions and Is too large to put the entire area Into one dis

trict which meets the requirements as to number and size of districts. 

These districts have an array of project authorities available for local 

people to apply in solving local resource problems. According to section 

2-3229 of the Nebraska statutes, these project authorities include: (1) 

erosion prev~ntlon and control; (2) prevention of damages from flood water 

and sediment; (3) flood prevention and control; (4) soil conservation; (5) 

water supply for any beneficial uses; (6) development, management, uti Ilza

tion and conservation of ground water and surface water; (7) pollution con

trol; (8) solid waste disposal and sanitary drainage; (9) drainage improve

ment and channel rectification; (10) development and management of fish and 

wildlife habitat; (11) development and management of recreational and park 

facilities; (12) forestry And range management; and (13) mosquito abatement. 
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The districts are given the following powers: to levy a tax of not to 

exceed two ml lis; to acquire and dispose of water rights; to act as fiscal 

agent for the United States; to cooperate with and furnish financial aid when 

It would advance the purposes of the district; to construct facilities neces

sary to carry out the purposes of the district; to store, transport and supply 

water to users In the district; to make studies, surveys and investigations 

and to conduct demonstration projects which advance district purposes; to 

acquire property by eminent domain; to promulgate and enforce land use regu

lations and ground water regulations In restricted circumstances; and to In

vest surplus funds. 

The n,+ural resources district law provides that In areas of the State 

where there Is now a public power and Irrigation district of a stipulated 

size of operation and when that district covers an area which Is acceptable 

for boundaries of a natural resources district, that a natural resources 

division of the public power and Irrigation district may be established in 

lieu of a district. In most respects a natural resources division would be 

the same as a district. 

The programs of the sol I and water conservation districts, watershed 

conservancy districts, watershed districts, watershed planning boards, ad

visory watershed Improvement boards and mosquito abatement districts are 

to continue through the natural resources districts. Until January 1, 1972, 

these districts wi I I be operating under their respective legislative pro

visions as contained In the Nebraska Revised Statutes. 

Metropolitan uti litles District 

A single metropolitan uti Iities district exists In Nebraska serving the 

Omaha metropolitan area. Authority for this district was derived from sec

tions 14-1101 to 14-1114 and from 14-1001 to 14-1041 which provides for metro

politan water districts, the predecessor of a metropolitan utilities district. 

Its responsibility lies In providing uti Iitles, presently only gas and water, 

for al I users within its boundaries. 

Water districts were authorized by the Legislature and given the same 

powers as other public purpose corporations. Such districts were expressly 

granted any and all powers granted to cities and vii lages of the State for 

the cons1ruction or exl-enHon of watt'lrwor-ks • 
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