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UPDATE

The content of this report, including the recommendations section, was approved by the Natural Resources Commis-
sion in October of 1982. “Interim Final” copies of it were made available in November. Early in the 1983 session of
the Nebraska Legislature, Senator Loran Schmit introduced Legislative Bill 21, a bill dealing with the issue addressed
in this report. That bill has been adopted by the Legislature and has been signed by Governor Robert Kerrey. While
the provisions of LB 21 do not correspond in every detail with the Commission’s recommendations, the basic conclu-
sion arrived at by the Commission — that Nebraska water law ought to allow some forms of voluntary transfer of sur-
face water rights — has already been accepted.

Since enactment of LB 21 occurred before this report could be printed in final form, consideration was given to not
completing the printing process. However, it was felt that the information contained herein will be of value in the future
as refinements and additions to LB 21 may be considered. The report has therefore been printed just as approved
in October of 1982. As a result, the portions relating to or affected by the status of Nebraska policy will no longer be
current when LB 21 becomes effective three months after the 1983 Legislature adjourns in late May.

THE READER IS CAUTIONED TO KEEP THE PROVISION OF LB 21 IN MIND AS THIS REPORT IS BEING REVIEW-
ED. A COPY OF THE BILL AS ENACTED INTO LAW HAS BEEN PRINTED IN THE BACK OF THIS REPORT AS AP-
PENDIX C.
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301 Centennial Mali So. - 4th Floor
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Phone: (402) 471-2081

The Honorable Robert Kerrey
Governor, State of Nebraska
State Capitol, 2und Floor
Lincoln, Nebraska 68509

Members of the Nebraska Legislature

Eighty-eighth Nebraska Legislature, First Session
State Capitol

Lincoln, Nebraska 68509

Governor Kerrey and Members of the Legislature:

This report entitled "Transferability of Surface Water Rights'" has been
reviewed and approved by the Natural Resources Commission. It 1s the seventh
report of the Selected Water Rights Issues policy study,

Three policy alternatives are analyzed in this report. They relate to
whether Nebraska law ought to be modified to allow water rights to be transferred
from one place to another and from one type of use to another. The Commission's
recommended course of action is also provided and can be found on the blue pages
immediately following the Table of Contents.

It is the hope of the Natural Resources Commission that this report will be
helpful in making policy decisions, and, if necessary, statutory changes., The
Natural Resources Commission is prepared to answer any further questions you may
have.

Sincerely,
Elitbn thidyger—

Chairman
Natural Resources Commission

STATE OF NEBRASKA

NATURAL RESOURCES COMMISSION
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Foreword

This is report number seven of the Selected Water Rights Issues Policy Study. Several water policy issue studies
are being conducted by the Natural Resources Commission under the Nebraska State Water Planning and Review
Process. This report addresses the issue of whether rights to use surface water should be transferable apart from
the land tc which they are attached.

The base document for this report was prepared primarily by Ngrman Thorson, Professor of Law, University of
Nebraska College of Law, with the assistance of an interagency task force. Members of the task force and the agen-
cies represented are as follows:

James R. Cook......... .. .. Natural Resources Commission (Leader)
Richard Hansen. . .............. Department of Environmental Control
J. Michael Jess.......... .......... Department of Water Resources
WillamLee. . ... ... .. ... .. ... .. ... ... ... Department of Health
Darryll Pederson. . ............. Conservation & Survey Division, UNL
J. David Aiken. . ..................... Water Resources Center, UNL
Karen E. Langland. . .. ...................... Policy Research Office
Gerald Chaffin. ..................... ... Game & Parks Commission
John Alloway. . .......................... Department of Agriculture

Three members of the Commission were assigned the responsibility for considering comments on the report received
at public hearings, in writing, and from the Public Advisory Board and for suggesting changes in and recommenda-
tions on the report. The committee members are:

Henry P. Reifschneider, Chairman
Robert W. Bell
Rudolf C. Kokes

Other reports prepared as part of the Selected Water Rights Issues Policy Study include:
Preferences in the Use of Water
Drainage of Diffused Surface Water
Water Rights Adjudications
Property Rights in Groundwater
Riparian Rights
Interstate Water Uses and Conflicts
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Comments and
Recommendations
of the

Natural Resources
Commission

INTRODUCTION AND PURPOSE

The responsibility of the Natural Resources Commis-
sion in preparing policy issue study reports is twofold.
First, the Commission is responsible for presenting
policy alternatives which are both representative in
scope and objective in substance. It is hoped that this
report accomplishes that purpose. Second, the Com-
mission is responsible for providing its opinion and
recommendations on the various alternatives presented
in each report to the general public, the Legislature,
and the Governor.

The Commission arrived at the following recommen-
dations after a review of the report and consideration
of comments generated from public hearings and from
the Public Advisory Board.

RECOMMENDATIONS

While the Commission does not believe that a market
system allowing complete transferability of water rights
from one location to another and from one use to
another is needed or desired in Nebraska at this time,
we are of the opinion that transfers ought to be allow-
ed in three limited situations as follows:

(1) Voluntary transfers of water rights to
‘municipalities ought to be authorized. These
transfers can involve a change in the type of
use, in the place of use, and the point of
diversion. .

(2) Voluntary transfers of water rights for irrigation
purposes ought to be authorized within the
boundaries of irrigation districts, mutual irriga-
tion companies,reclamation districts, public
power and irrigation districts, and irrigation pro-
ject areas of natural resources districts.
However, except as noted in (1) above, such
transfers should involve only exchanges in the
land being irrigated and should not include
changes from agricultural uses to any other
type of use.

(3) Except as noted in (1) above voluntary
transfers of water rights for irrigation purposes
should be authorized other than in project ir-
rigation areas if they are between adjoining
lands under the same ownership and if no
change in type of use is involved.

Our recommendation that transferability of surface
water rights be made available to municipalities is an
attempt to better prepare the State of Nebraska for the
future. According to the report on Municipal Water
Needs (released in March, 1983), 81% of Nebraska's
population lives in areas served by a municipal water
system, yet the total demand of these municipal
systems for all municipal use is only three to five per-
cent of all the water used in this state. At present, only
a small portion of that three to five per cent is derived
directly from surface water sources, but greater reliance
on surface supplies can be expected in the future if pre-
sent trends in declining groundwater levels continue.
Because surface water supplies are already extensively
committed in many areas, that source will not be
available to municipalities unless they have some
capability to convert water rights presently utilized for
other purposes to those for municipal use. Voluntary
sales of water rights by existing users to municipalities
is one desirable way to achieve the intended objective.

Our recommendation that irrigation water rights also
be transferable to the extent noted in situations (2) and
(3) is an effort to recognize land use changes and to
improve water use efficiency. Transfers in these limited
situations would not alter the amount of water diverted
from the natural stream. Impacts on other users should
be nonexistent or extremely minimal. Whether authority
for transfer of water rights from one agricultural use to
another should be further extended should not be
decided until the restricted transfer policy recommend-
ed here has-been adopted and has been subjected to
the test of time.

In essence, what the Commission is recommending
in this report is a modified and limited implementation
of Alternative #2. For all three types of transfers recom-
mended, the Commission believes that a number of the




options discussed as a part of Alternative #2 ought to
be adopted. Transfers should not be authorized without
state oversight. Approval should be obtained from the
Department of Water Resources before any transfers
are implemented. The approval procedure should in-
clude the following elements, all of which are derived
from the options identified under Alternative #2:

(1) All interested parties should be given notice
and an opportunity to be heard. (Option (a).

(2) Transfers should be approved only if adverse-
ly affected users are fully and fairly compen-
sated. (Option c) NOTE: Since our recommen-
dation is to allow only voluntary transfers bet-
ween willing sellers and willing buyers, this ele-
ment should be implemented in a way which
is consistent with that philosophy. If a particular
transfer would adversely affect other users and
such users are unwilling to accept the compen-
sation offered by the proponents of the transfer,
the transfer ought to be disapproved. To pro-
vide otherwise would be to create what would
essentially be an eminent domain authority
over those adversely affected users, a result
we believe inconsistent with the intent of volun-
tary transfers.

(3) The amount of water subject to transfer should
not exceed the amount of water consumed in
the original use. (Option (d).

(4) Transfers should not be approved if they do not
appear to be in the public interest. (Option (e).

(5) Transfers should be disapproved if the transfer
would cause an unreasonable adverse effect
on the habitat of fish or wildlife, or on the
recreational or aesthetic value of the stream.
(Option (f ). NOTE: Implementation of this op-
tion should be in accordance with the Commis-
sion recommendations on the Policy Issue
Study on Instream Flows. The condition impos-
ed by this element should apply only on those
stream segments which the Natural Resources
Districts have designated as protected stream
reaches. Where transfers were being con-
sidered on other streams, this element should
not apply.

(6) The burden of sustaining the desirability of any
transfer should be on the proponent of the
transfer (Option (j).

Even with the changes proposed by these recom-
mendations, Nebraska's laws regarding transfers of
surface water rights would be more restrictive than
those of most of the other western states. The Com-
mission believes that it is advisable to proceed
cautiously regarding the sale of water rights. Short term
economics could perhaps be better served by a free
market system for water rights, but we are not convinc-
ed that over the long term Nebraska would benefit from
that type of system. In addition, social and political
values cannot and should not be ignored. The current
prohibitions on transfer of surface water rights are part
of those values and should not be suddenly overturn-
ed without a clear showing of need.




Introduction

This report was prepared to provide policy decision-
makers with information relevant to voluntary transfers
of surface water rights in Nebraska, and whether cur-
rent policy should be changed to encourage such
transfers.

Surface water rights in Nebraska are either riparian
or appropriative. The most significant rights clearly are
those established by prior appropriation. Consequent-
ly, the issue of surface water right transfers is confin-
ed largely to the transfer of appropriation rights.
Although riparian rights are discussed briefly, they are
likely not a proper subject for transfer absent quantifica-
tion. The issue of quantifying riparian rights and in-
tegrating them into a prior appropriation system is the
subject of a separate policy issue study.

With some possible exceptions, surface water rights
in Nebraska are not transferable under current law. The
inability to transfer water rights results from holding that
such rights are appurtenant to the land where used and
incapable of severance from the land. One conse-
quence of a no transfer rule is that water use patterns
are fixed over time by the order in which appropriation
permits are acquired. Water cannot be transferred to
more efficient uses or users even if no one objects to
the transfer.

Chapter One of this report summarizes current
Nebraska law by tracing the history of the appurtenan-
cy rule. A distinction is made between riparian rights,
appropriation rights that vested prior to April 4, 1895,
and appropriation rights that vested subsequent to April
3, 1895. It is concluded that either as a matter of law
or practicality, voluntary surface water transfers are pro-
hibited in Nebraska.

Chapter Two discusses voluntary surface water
transfers in other western states. Nebraska stands
alone in prohibiting such transfer. The general re-
quirements of transfer systems used by other states are
discussed and the chapter concludes with an overview
of transfer policies in each of the other sixteen western
states.

The major reason for permitting voluntary surface
water right transfers is to facilitate an economically ef-
ficient allocation of water. The economic justifications
for, and consequences of, voluntary surface water right

transfers are discussed in Chapter Three. Chapter
Three also discusses legal consequences of voluntary
transfers.

Chapter Four responds to the analysis developed
in the earlier three chapters by developing three policy
alternatives. One alternative is accompanied by ten op-
tions to be considered in implementing the alternative.
Each alternative and option is described in detail and
indications of how it could be enacted are provided. To
the extent they can be determined, the external impacts
of adopting each alternative or option are discussed.

The final chapter, Chapter Five, is devoted to ex-
plaining the relationship between this report and all
other policy issue reports produced or to be produced
as part of the State Water Planning and Review Pro-
cess. Relationships are developed for many of the
studies being conducted. The value of Chapter Five
to the decision-maker is to alert him or her to how other
issues can be affected by decisions relating to the
transferability of surface water rights.
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Summary

CURRENT SITUATION

The Transferability Issue

For all practical purposes, surface water rights in
Nebraska cannot be transferred voluntarily. The con-
sequences of a no transfer rule have caused the rule
to be questioned. These consequences are illustrated
by the following examples:

1) A Nebraska farmer owns land with an attach-
ed irrigation appropriation right. If he purchases
an adjacent tract of land that lacks an ap-
propriation but that is better suited for irriga-
tion, he cannot choose to irrigate the new tract
of land and retain his appropriation.

2) |If the same farmer decides to increase his
acreage of wheat and decrease his acreage of
corn or if he reduces his acreage of row crops
to participate in a federal farm program, he
cannot lease a portion of his water right to a
neighbor.

3) If the same farmer wants to use a portion of
his water right to water livestock or operate a
cannery he will be unable to do so.

4) The same farmer will be unable to sell or lease
his water right to upstream or downstream
users, even if such users are willing and able
to pay more for the right than the farmer could
earn from using the right himself.

5) A potential industrial user that would employ
five hundred workers cannot purchase even a
modest portion of the farmer’s water right, no
matter how much money they offered and no
matter how badly the farmer wanted to sell.
New industrial users must exploit dwindling
supplies of groundwater or locate their plants
in other states.

This policy issue study analyzes whether this non-
transfer policy should be changed to one that would
encourage voluntary transfers.

Nebraska Law

Surface water rights in Nebraska can be grouped into
three categories: 1) riparian rights; 2) appropriative

rights vesting prior to April 4, 1895; and 3) appropriative
rights vesting subsequent to April 3, 1895. Under
Nebraska case law, riparian rights clearly are non-
transferable from place to place; however, the use
made of the water can change. Since passage of the
Irrigation Act of 1895, Nebraska appropriation statutes
have required that an application to appropriate water
for irrigation must include a description of lands to be
irrigated. Case law interpreting these statutes holds that
post-1895 surface water appropriation rights are tied
inseparably to the land. The only Nebraska surface
water rights that arguably are transferable are those
appropriations that vested prior to passage of the Ir-
rigation Act on April 4, 1895. Currently, however, no
administrative framework exists to facilitate transfers
of pre- 1895 appropriative rights.

Law of Other States

Nebraska is the only one of the seventeen western
states to prohibit voluntary transfers of surface rights.
While other states permit or encourage such transfers,
the transfers are subject to various limitations. The most
significant and universal limitation is that transfers may
not injure other appropriators. Other limitations found
in some states include special rules governing inter-
basin transfers, limits designed to protect the public in-
terest, rules restricting transfers to preferred uses on-
ly, and rules that make water rights appurtentant to the
land absent formal severance of the right.

Need to Examine Policy Alternatives

In a market economy voluntary transfers allow the
movement of resources to their highest and best uses,
a necessary condition if resources are to be used most
efficiently. If transfers of water rights effectively are bar-
red, inefficient allocations of water are institutionaliz-
ed. Any resulting problems become more severe as in-
creasing scarcity makes water more valuable.

Allowing voluntary transfers of water rights, however,
would not result automatically in economically efficient
use of water. Injury to third parties caused by transfers
might offset the economic gains of the transfer. Such
transfers would not be efficient. Mechanisms to protect
third party rights, while necessary, increase the cost
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of transfers and make it likely that some efficient
transfers will not occur. The existence of voluntary sur-
face water rights transfers in all western states but
Nebraska, however, offers persuasive evidence of the
need to examine the alternatives in Nebraska.

ALTERNATIVE
LEGISLATIVE POLICY ACTIONS

The ultimate policy issue addressed by this report
is a very simple one: shall voluntary transfers of water
and water rights be permitted or shall they continue to
be prohibited. Consequently, only three major alter-
natives are presented below.

Alternative #1: Make no change in existing law
respecting the transferability of surface water
rights.

Alternative #2: Provide that surface water rights
may be freely severed from the land and transfer-
red to a new use or a new location of use without
loss of priority, provided that such transfers are ap-
proved in accordance with law.

Option a): Establish an administrative mechanism to
consider approval of water transfers, assuring
interested parties of notice and an opportunity
to be heard.

Option b): Provide that existing transfers will be ap-
proved only if it can be demonstrated that ex-
isting appropriators are in no way injured by the
transfer.

Option c): Provide that transfers will be approved only
if adversely affected users are fully and fairly
compensated.

Option d): Provide that the amount of a transfer shall
not exceed the amount of water consumed in
the original use.

Option e): Provide that transfers may not be ap-
proved if the transfer does not appear to be in
the public interest.

Option f): Provide that transfers will be disapproved
if they would cause an unreasonable adverse
effect on the habitat of fish or wildlife, or on the
recreational or aesthetic value of the stream.

Option g): Provide that transfers of water rights will
only be permitted from one use to a similar use.
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Option h): Provide that surface water rights can only
be transferred to a preferred use.

Option i): Provide that surface water rights can only
be transferred within the boundaries of an ir-
rigation district, mutual irrigation company,
reclamation district, public power and irrigation
district, or irrigation project area of a natural
resources district.

Option j): Provide that the burden of sustaining the
desirability of any transfer is on the proponent
of the transfer.

Alternative #3: Institute a water banking system to
facilitate a market in surface water rights.

Alternative #1 would preserve the current prohibition
against voluntary transfers. Inefficient water use pat-
terns would continue to be institutionalized. On the
other hand, third parties would be given maximum pro-
tection in the enjoyment of their rights.

Alternative #2: would permit voluntary transfers by
providing for the severance of water rights from the
land. Transfers would be subject to administrative ap-
proval. Option a) would guarantee third parties notice
of proposed transfers and an opportunity to be heard.
Options b) and c) would incorporate alternative formula-
tions of the no injury rule to protect third party rights.
Option d) would limit the amount of water that would
be transferred to the amount consumed in the original
use. Option e) and f) would incorporate general and
specific protections for the public interest. Options g)
and h) would limit the types of use changes that could
be approved. Option i) would limit the type of locational
changes that could be approved. Finally, Option j)
would place the burden of complying with statutory or
administrative requirements on the transferor.

Alternative #3 would go beyond Alternative #2 and
institute a water banking system to facilitate a market
in water rights. All transfers would be funnelled through
a “bank’ that would bring willing buyers and sellers
together. A high degree of hydrologic sophistication
would be required, and only available at great cost.

RELATIONSHIP TO OTHER STUDIES

Water policy issues cannot be decided in a vacuum.
One water policy issue can affect or be affected by
other water policy issues. Significant relationships were
found to exist between this study and the Instream Flow
Study, the Water Quality Study, the Groundwater Reser-
voir Management Study, the Water Use Efficiency Study,
the Municipal Water Needs Study, the Supplemental
Water Supplies Study, and several of the reports issued
in conjunction with the Selected Water Rights Issues
Study.




CHAPTER 1

TRANSFER OF SURFACE WATER RIGHTS

IN NEBRASKA

INTRODUCTION

This policy issue study is concerned with whether,
and if so under what conditions, surface water rights
can or should be marketed or otherwise transferred in
Nebraska. Transferability is considered generally to be
an essential element of an efficient system of property
rights.1 If property rights cannot be transferred, volun-
tary exchanges cannot be used to shift resources from
less valuable to more valuable uses. Given the central
role of transferability in a market economy, most states
today permit voluntary transfers of surface water rights
provided the changes cause no injury to the rights of
others.2 Nebraska law, however, is generally construed
as prohibiting voluntary transfers of surface water
rights.?

The purported prohibition on transfers of water rights
in Nebraska is not as simple or absolute as it might ap-
pear at first glance. As the following material indicates,
some surface water rights in Nebraska can be transfer-
red, but only at great expense and inconvenience.
Clearly, current policy discourages voluntary transfers.
The purpose of this study is to analyze whether this
non-transfer policy should be changed to one that
would encourage voluntary transfers.

The degree to which surface water rights can be
transferred in Nebraska depends on the nature of the
right held. In this chapter Nebraska law relating to the
transfer of riparian rights, the transfer of pre- 1895 ap-
propriation rights, and the transfer of post- 1895 ap-
propriation rights is discussed.

Riparian Rights

Historically, water was not viewed by the law as a
marketable resource. Running water was treated as
common property,4 consequently rivers were not
susceptible of ownership.5 Rather, water rights were
limited to rights of flow and restricted rights to consume
for domestic purposes.® These common property rights,
known as riparian rights, became part of the common
law of Nebraska.” The nature of the riparian right was
discussed at length in the landmark case of Crawford
Co. v. Hathaway.® In Crawford, the riparian right was

described as part and parcel of the land.® In Wasser-
burger v. Coffee'? riparian land was defined as land that
was riparian on April 4, 1895 and that had not since
lost its riparian status by severance.!! Taken together,
the two cases stand clearly for the proposition that
riparian rights in Nebraska cannot be transferred apart
from the riparian land.

A corollary question is whether the water
represented by a riparian right could be transferred to
a non-riparian user. Again, the answer seems clearly
not. In Nebraska, the extent of a riparian right is deter-
mined by the reasonableness of use on riparian land
as correlated to the similar rights of all other riparians
reasonably to use water on their riparian lands.12 Thus,
a riparian right must be distinguished from an un-
qualified right to use a reasonable share of the flow.
Consequently, if a riparian purported to transfer water
to a non-riparian, the transfer would at best be en-
forceable only between the parties. Other riparians or
appropriators would be free to object to the transfer.13

APPROPRIATION RIGHTS ACQUIRED
PRIOR TO APRIL 4, 1895

Current appropriation law in Nebraska is based on
the Appropriation and Irrigation Law of 1895,14 an act
that became effective on April 4, 1895. Prior to April
4, 1895, water rights in flowing waters could be ac-
quired either by purchasing or patenting riparian land
[riparian rights] or by appropriating water and apply-
ing it to beneficial use [prior appropriation]. Crawford
Co. v. Hathaway's made it clear that Nebraska
recognized common law prior appropriation rights in
addition to common law riparian rights.8 Furthermore,
beginning in 1877, Nebraska legislatively recognized
prior appropriation.?7

Prior to passage of the 1895 Act, however, ap-
propriative rights were not specifically attached to a par-
ticular tract of land.'® Consequently, pre- 1895 ap-
propriations theoretically are transferable. Since 1895,
however, any such transfers have been subject to the
administrative control of the state.1® A transfer of a pre-
1895 appropriation right to a new location can be ap-
proved provided that others are not injured by the
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transfer.20 While it is not likely that a court would find
an absolute right to transfer pre- 1895 appropriation
rights, such transfers are not precluded by existing law.

APPROPRIATION RIGHTS ACQUIRED
SUBSEQUENT TO APRIL 3, 1895

Since passage of the Act of 1895, Nebraska ap-
propriation statutes have required that an application
for a permit to appropriate water for irrigation must in-
clude a description of the tand to be irrigated and the
amount of land to be irrigated. The current version of
the statute reads as follows:

46-233. Application for water; time of making;
contents; procedure. {1) The United States of
America and every person hereafter intending to
appropriate any of the public waters of the State
of Nebraska shall before (a) commencing the con-
struction, enlargement, or extension of any works
for such purpose, (b) performing any work in con-
nection with the same, or (c) taking any water from
any constructed works, make an application to the
Department of Water Resources for a permit to
make such appropriation but that in connection
with projects undertaken or completed September
20, 1957, such application for a permit to make
such appropriation may be made, filed, accepted,
and allowed at a time subsequent to the happen-
ing of any of the conditions described in subdivi-
sions (a), (b), or (c) of this subsection of this
section.

(2) The application, required by the provi-
sions of subsection (1) of this section shall be
upon a form prescribed by the Department of
Water Resources and turnished by such
department without cost to an applicant. Such
application shall set forth (a) the name and post-
office address of the applicant, (b) the source from
which such appropriation shall be made, (c) the
amount of the appropriation desired, as nearly as
the same may be estimated, (d) the location of any
proposed work in connection therewith, (e) the
estimated time required for its completion, which
shall embrace the period required for the con-
struction of the ditches thereon, (f) the time
estimated at which the application of the water for
the beneficial purposes shall be made, which shall
be limited to a reasonable time following the
estimated time of completion of the work when
prosecuted with diligence, (g) the purpose for
which water is to be applied and, if for irriga-
tion, a description of the land to be irrigated
thereby and the amount thereof, and (h) any
additional facts which may be required by the
department.
3...2n

This section has been interpreted as making water
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rights appurtenant to the described lands.22 To the ex-
tent that a water right remains appurtenant to the land,
the water right cannot be transferred apart from the
land and conversely, when the land is sold the right to
use water is sold with it. Thus, the general rule in
Nebraska seems to be that post- 1895 surface water
rights cannot be severed from the land and sold.
Subsection (g) of section 46-233 also requires that
the application for water identify ‘‘the purpose for which
water is to be applied. . ."" Except for the preferences
provisions discussed later in this chapter, no authority
is granted in Nebraska law to change this purpose of
use once the appropriation is granted. Therefore, if the
right to use is to be maintained, the water must not on-
ly be used on the land to which it is attached—it must
be used for the purpose stated in the appropriation.
While the right to use water is appurtenant to the
land, Nebraska statutes do provide for changes in the
point of diversion, provided that approval is given by
the Department of Water Resources.23 Presumably,
any such changes would be subject to a provision that
others would not be injured by the change.24 Although
it can be argued that authority to change the point of
diversion includes authority to change the place of use,
such an interpretation is belied by the legislative history
of the section.28
Although water rights themseives do not appear to
be transferable under current law, a provision in the
general irrigation statutes does authorize a limited ex-
change of water contained in a storage reservoir for
water that constitutes the natural flow of a stream.28
The purpose of the provision is to facilitate irrigation
of lands located upstream from a storage reservoir with
storage water. The rights of prior appropriators
specifically are protected by the statute, however.2?
One other section of the Nebraska statutes appears
to authorize limited transfers of water. This section
relates to the operation of irrigation districts. Neb. Rev.
Stat. § 46-15828 provides that landowners within an ir-
rigation district can request that rules and regulations
be promuigated by the board such ‘‘that a system be
provided for the interchange of water from one tract
of land to another at the option of the owner or lessee
of any lands within such district at any time, . .. ."”’ This
section must be read in conjunction with Neb. Rev.
Stat. § 46-122,2% which provides: “[i]t is hereby ex-
pressly provided that all water distributed for irrigation
purposes shall attach to and follow the tract of land to
which it is applied, . . . .’ Section 46-122 repeats a re-
quirement that surface water rights are appurtenant
to the land. Section 46-158(3), however, evidently
authorizes limited transfer of water from one tract to
another. Although the language of § 46-158(3) leaves
considerable room for doubt, it would appear that the
section applies only to a single owner who owns multi-
ple tracts of land within an irrigation district 39 and then
only if each tractin question carries with it an appurte-
nant water right.3' If appropriate rules were pro-
mulgated, however, a qualifying landowner presumably



could pool his water rights and, at his sole discretion,
allocate the sum total of his water allocations among
his separate tracts of land. Again, the limited transfer
right is subject to a requirement that rights of other ap-
propriators be protected .32

In addition to the limited ability te transfer water from
one tract to another as discussed above, two theoretical
means exist to transfer the water right itself. The first
means of transferring a water right is by excercising
a constitutional preference.3? If water is in short supp-
ly, the holder of a higher preference right may acquire
the right of a lower preference user through voluntary
transfer34 or by condemnation if the higher preference
user possesses the power of eminent domain. 3%
Although not free from doubt, exercise of a preference
probably results only in a right to interfere with a prior
use, not in a complete transfer of the right itself.36

A second means of acquiring a water right from prior
appropriators relies on a landowner’s ability to aban-
don a vested right rather than on the exercise of
preferences. Surface water rights in Nebraska are in
the nature of incorporeal hereditaments. Consequent-
ly, they can be abandoned.37 In addition, surface water
rights are subject to statutory forfeiture if they are not
put to beneficial use for a period ot more than three
consecutive years.?® Consequently, water rights can be
indirectly transferred by paying a prior appropriator to
abandon his claim or forego water use for the statutory
forfeiture period. The effect of such a move, however,
is not to transfer water to another party but merely to
free up additional quantities of water in a stream. A
potential purchaser of a water right, therefore, may
have to pay for the cancellation or abandonment of
several prior rights if he is to improve his pricrity posi-
tion enough to meet his water needs. Thus, all water
rights in Nebraska potentially are subject to transfer,
but only at great cost.

SUMMARY

Despite some limited exceptions to the general rule,
surface water rights in Nebraska currently cannot be
economically transferred apart from the land. Conse-
quently, water is allocated to those who first made use
of the water, not to those who can currently make the
best use of the water. Voluntary transfers that could
facilitate the highest and best use of water are not
available.
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CHAPTER 2

TRANSFER OF SURFACE WATER RIGHTS

IN OTHER STATES

INTRODUCTION

All western states except Nebraska authorize owners
of surface water rights to transfer those rights to others,
who in turn are free to use the water in a different place
or for a different purpose.! The ability to transfer ap-
propriation rights has long been recognized in most
western states.2 Most western courts viewed appropria-
tion rights as property that could be transferred freely
in contrast with the doctrine of riparian rights which
treated water rights as incidents of land ownership.3
Since the appropriation right arose only as a result of
application of water to beneficial use, the right was
deemed to be a separately transferable property in-
terest apart from the land.® While voluntary transfers
of water rights in the western states today are quite
common,5 such transfers are subject to a wide variety
of administrative procedures designed to ensure that
the rights of other water users are not adversely af-
fected by the transfer.

As discussed in Chapter One, transfers of surface
water rights can involve changes in the point of diver-
sion,changes in the use of appropriated water, changes
in the location of use of appropriated water, or some
combination thereof.€ All western states recognize the
right to change a point of diversion,” including
Nebraska.? Unlike Nebraska, however, most states also
permit changes in purpose or place of use, although
such changes are subject to a wide variety of restric-
tions.

Limitations on the free transfer of surface water rights
generally are of five types: 1) appurtenancy re-
quirements; 2} preferences limitations; 3) transbasin
diversion restrictions; 4) public interest restrictions; and
5) the “no injury” requirement.® Each of the major
limitations is discussed below.

Most western states provide that water rights are ap-
purtenant to the land.1? Nebraska, however, seeming-
ly is alone in holding that water rights are inseparable
from the land. Other states that adhere to the ap-
purtenancy rule provide that water rights can be
severed from the land and transferred apart from the
land.'' The appurtenancy rule, under such cir-
cumstances, merely serves to transfer a water right with

the land absent severance of the right. The few states
that do not provide for unrestricted severance of the
water right generally authorize such severance for par-
ticular purposes.1? In short, only Nebraska appears to
tie water rights inseparably to the land in virtually all
instances.

A second restriction on transfers of water rights found
in some western states is a provision limiting changes
in use to superior or preferred uses.1? Such provisions
inevitably have as their purpose the imposition of legal
impediments to the conversion of agricultural water
rights to industrial water rights.'4 At times, the
agricultural preservation objective of the legislative
restrictions is clear on the face of the statute.1s

A third limitation on free transfer of water rights found
in some western states is directed at interbasin
transfers of water.1®8 Nebraska's interbasin transfer
law,17 for instance, undoubtedly would apply to volun-
tary transfers of surface water if Nebraska law were
changed to facilitate such transfers. In most western
states, however, no specific limits on interbasin
transfers are imposed; rather, the basin of origin is
given limited protection by the ““no injury’ rule.

A fourth restriction on unlimited transfers of western
water rights is the imposition of a public interest require-
ment. Nearly all western states provide that an initial
appropriation application can be rejected if it is not in
the public interest.18. If initial rights are conditioned on
meeting a public interest test, it would seem to follow
that a transfer of rights also should be subject to a
public interest standard. Otherwise, an individual could
acquire a right by transfer that he would be unable to
acquire by initial appropriation. Since transfers may in-
crease or decrease the amount of flow through certain
reaches of a river without necessarily adversely affec-
ting any vested rights, application of a public interest
criterion may have important consequences. Three
western states clearly apply a public interest test to pro-
posed transfers of surface water rights.1®

The final, and most significant limitation on the
transferability of surface water rights is the so-called
“no injury’’ rule. Transfers are approved only insofar
as they do not injure the rights of others.2¢ Thus, junior
appropriators are protected from adverse effects caus-
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ed by the transfer of senior rights. Junior appropriators,
in effect, are entitled to rely on stream conditions in ef-
fect at the time they make their appropriations. Senior
appropriators, of course, are protected by their priority
date.

Other appropriators can be adversely affected by
transfers in a number of ways.2! Appropriations are
measured by the amount of water diverted rather than
the amount of water consumed. Consequently,
downstream appropriators can be injured by a transfer
if the transferor consumes a greater proportion of the
water diverted than did the transferee prior to the
transfer. Alternatively, the transfer might be outside the
basin or downstream from the existing use thereby
depriving certain landowners of the return flows to
which they had been accustomed. Consequently, under
the no injury rule, only the amount of water consumed
can be transferred.?2 If a diversion is moved
downstream on an effluent stream,2? the amount of the
transfer right must be reduced by the loss of water in
transit.24 Similarly, if a water right is used only seasonal-
ly, as is commonly the case for an irrigation appropria-
tion, only the seasonal consumption is a proper sub-
ject for transter.25

Limiting the transfer of surface water rights to the
amount of water consumed does not entirely eliminate
transfer induced injuries to other appropriators.
Transfers that rearrange the position of priorities on a
stream can cause injury even if the total amount of
water consumed declines.28 For example, moving a
senior right upstream may deprive intervening junior
appropriators of the full quantity of their rights.2?
Similar, though less severe, problems accompany
downstream transfers.28 The complexity of the problem
suggests that agencies should be given great flexibili-
ty if transfers are to be permitted in the face of a no
injury rule.

Given the complexity of the no injury rule, placement
of the burden of proof can have a substantial impact
on whether or not a transfer will be approved.2® In near-
ly all western states, the burden of proof is on the pro-
ponent of the change. Thus, the transferor has the
burden of demonstrating that other appropriators will
not be injured by the terms of the proposed transfer.
While the precise enforcement of this burden varies
from state to state,39 the end result of the burden is a
legal bias against transfers.

Transfers of water rights often require creative solu-
tions if the no injury rule is to be satisfied.3! Thus,
statutory provisions must be broadly drafted to give
water right administrators flexibility in fashioning solu-
tions. In essence, most of the legislation in the western
states that facilitates voluntary transfers of surface
water rights does so by removing legal barriers to
transfers or by establishing broad criteria to be follow-
ed in approving transfers. Because flexibility is need-
ed to comply with the many permutations of “no injury”
transfers, the technical features of specific transfers are
left to administrative discretion.
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The following material summarizes the law of surface
water transfers in the sixteen other western states.

TRANSFERS IN WESTERN STATES

Arizona

Arizona statutes specifically provide for the assign-
ment of appropriation permits.32 To avoid losing priori-
ty upon the transfer of a right, however, the following
conditions must be met:

1) Transfers must be approved by a water rights
administrator.

2) Vested rights to use water must not be affected
by the transfer.

3) The water rights to be transferred must have been
perfected and not lost by forfeiture or
abandonment.

4) Transfer of water rights from lands within an ir-
rigation district requires approval of the district.

5) Transfer of water rights from lands within a water-
shed or drainage area that supplies water to an
irrigation district requires approval of the district.

6) A show cause hearing is held on any proposed
transfers giving those adversely affected by a
transfer an opportunity to object.33

California

California case law has long held that appropriation
rights were transferable property interests.34 Today,
statutes expressly make it the established policy of the
state '‘to encourage the voluntary transfer of water and
water rights . . . .”’35 To facilitate this policy, changes
in the point of diversion, the place of use, or the pur-
pose of use are authorized subject to approval of a
water rights administration board.3¢ Before granting ap-
proval of such changes the board must be satisfied that
the change “‘will not operate to the injury of any legal
user of water involved.”’37 In addition, the board must
disapprove a transfer request if it would ‘“‘unreasonably
affect fish, wildlife, or other instream uses. . . .,"’38

Colorado

Colorado courts have held that the right to make a
change of use is an inherent property right that can
always be enforced provided that the rights of others
are not injuriously affected by the change.3® Colorado
statutes define ‘‘change of water right”’ to include
changes in the type, place, or time of use, changes in



the point of diversion or the means of diversicn, and
changes in the type or location of storage 4¢ Proponents
of a change of water right must seek approval of the
change in a Colorado Water Court.?! Application for a
change of water right must include a description of the
water right, its amount and priority, and a description
of the proposed change. After notice, a hearing is held
on the proposed change and the change is to be ap-
proved if evidence establishes that the plan will not in-
juriously affect the holders of vested or conditional
water rights.42 [f likely injury is demonstrated, the pro-
posed change can be approved subject to additional
terms and conditions that include, but are not limited
to, limitations on use of the transferred right and limita-
tions on the time of use of the transferred right.43

Idaho

Idaho statutes provide for changes in the point of
diversion, period of use, place of use, or nature of use
of existing rights.34 Applications are subject to approval
of the director of the department of water resources who
must grant approval provided no other water rights are
injured, the change does not enlarge the original right,
and the change is in the local public interest as defin-
ed by statutes 45

Kansas

Kansas statutes give water right owners the right to
change the place of use, the point of diversion, or the
use made of water without loss of priority.4¢ Before a
change is approved the owner of the right must
demonstrate that the proposed change is reasonable
and will not impair existing rights and that the propos-
ed change relates to the same local source of supply
as that to which the water right relates.4?

Montana

Water rights in Montana are appurtenant to the land
and normally pass with a conveyance of the land.48
Upon approval of the department that administers water
rights, however, a water right can be severed from the
land and transferred.4® Transfers involving change of
the point of diversion, place of use, purpose of use, or
place of storage must be approved if the proposed
change does not adversely affect the rights of other
persons.3® An additional restriction is placed on the
conversion of agricultural water rights to other uses.
An appropriator of more than 15 cubic feet per second
cannot change the appropriation use from agricultural
to industrial.5' The department may approve propos-
ed changes subject to conditions, restrictions, and
limitations that it feels are necessary to protect the
rights of other appropriators, including limitations on
the time for completion of a change.52

Nevada

Nevada allows assignment of water permits, but such
assignments are binding only between the parties
unless the assignment is filed for record in the office
of the state engineer.53 Water right holders must app-
ly to change the place of diversion, manner of use, or
place of use.5¢ After notice®5 and an opportunity for
protest,56 the state engineer makes a decision on the
application. Requests are to be approved unless they
will impair existing rights or be detrimental to public
welfare. 57 In all instances, the state engineer may re-
quire submission of such additional information as will
enable him properly to guard the public interest.58

New Mexico

The right to transfer water rights generally is
recognized by New Mexico law.5® [rrigation rights are
appurtenant to the land but can be severed by the lan-
downer and transferred to other locations provided the
changes are made without detriment to existing rights
as demonstrated in an application to the state
engineer.8® Appropriate notice must be given to in-
terested parties before the application can be
approved.8' Changes in the purpose of use or the point
of diversion are also authorized by statute subject to
similar conditions.82

North Dakota

North Dakota law permits the assignment of water
rights subject to approval of the state engineer.83 The
assignment will be approved provided the transferor of-
fers ‘‘reasonable proof’ that such assignment or
transfer can be made without detriment to existing
rights.84 A change in the purpose of use, however, may
only be exercised for a superior use as defined in North
Dakota statutes.8s

Oklahoma

Oklahoma statutes provide that irrigation water rights
are appurtenant to the land but that such rights can be
severed from the land and used if ‘it should at any time
become impracticable to beneficially or economically
use water for the irrigation of any land to which the right
of use of same is appurtenant.’’¢é This provision ap-
parently has never been interpreted. The severed right
can be transferred to another parcel of land provided
a water right administration board, after notice and
hearing, determines that the change can be made
without detriment to existing rights.87 Any permit to ap-
propriate water can be assigned to another party upon
filing for record in the office of the board.s8
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Oregon

Owners of water rights in Oregon may change the
use, place of use, or point of diversion in all cases by
complying with specified procedures.® Briefly, an
owner seeking a change must file an application con-
taining specified information,?? the director must give
notice by publication,”! and a hearing must be held if
objections are filed.?2 If a hearing is required, the direc-
tor is authorized to approve the transfer if he finds the
proposed change can be effected without injury to ex-
isting rights.”®

South Dakota

South Dakota laws authorize changes in the place
of diversion, storage, or use as prescribed by statute.?4
Furthermore, permits explicitly can be assigned.’s
Although irrigation rights are generaily appurtenant to
the land,”é they can be severed and transferred to other
land provided it becomes impracticable to use the water
economically or beneficially on the original tract and
provided the change is not detrimental to existing
rights.”7 The terms “‘economically or beneficially im-
practicable” have not been construed by the South
Dakota Supreme Court. Except for the no injury rule,
however, the transfer of irrigation rights is not restricted
if the water transferred is to be used by a municipal
or common distribution system for specified domestic
purposes, schools, hospitals, fire protection, or similar
uses.?’8 Furthermore, certain post-1977 rights may not
be protected by the no injury rule.??

Texas

Texas statutes do not directly address the issue of
how water rights transfers are accomplished, but
regulations exist governing changes in use, place of
use, and point of diversion.8® Texas courts have long
recognized the ability of a water right holder to transfer
use or place of use subject to administrative approval.8!
Furthermore, various Texas statutes clearly con-
template transfers. It is illegal, for instance, to sell a
permanent water right unless the right has been
perfected by a certified filing or an authorization has
been obtained.82 Any change in reservoirs, canals, or
diversion works also require approval.83 Finally, Texas
statutes define permanent water rights as easements
that pass with the land®4 and provide that a written in-
strument conveying a permanent water right can be
recorded in the same manner as any other instrument
conveying an interest in land.8%

Utah

Utah statutes allow water right hoiders to change the
point of diversion, the use, or the place of use of water
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provided the transfer does not impair vested rights
without just compensation.®® All permanent changes
require approval of the state engineer who makes his
recommendations after investigation and after notice
and a hearing if vested rights are affected.8? Applica-
tions are not automatically rejected, however, if vested
rights are adversely affected; rather, applications can
be approved as to part of the water involved or upon
condition that adversely affected rights be acquired.88

Washington

Washington statutes provide that water rights are ap-
purtenant to the land.8® Such rights can be severed and
transferred, however, if a change can be made without
detriment or injury to existing rights.?° Those seeking
to transfer water rights to a new use or place of use
must file a formal application with the supervisor of
water resources.®! Approval is withheld until notice is
given and an opportunity to comment has expired.??

Wyoming

In Wyoming, water rights are appurtenant to the land
and cannot be detached except as specifically provid-
ed for by statute.®3 A water right can be changed to
a new place of use or to a new use if certain statutory
procedures are followed?4 and if a change in use is to
a preferred use.?5 Generally, Wyoming prefers
domestic use over municipal, municipal over power,
power over industry, and industry over agriculture.?®
The procedure for approving a change in use or place
of use may involve a public hearing at the applicant’s
expense.®? Before approving a change, the board of
control must find that the change does not increase the
historic rate of diversion, exceed the historic amount
of diversion, increase the amount of historic consump-
tion, decrease the historic return fiow, or in any other
manner injure existing appropriators.?8 In addition, the
board is to consider all facts it deems pertinent in-
cluding the economic loss to the community and state
occasioned by the transfer,9® the extent to which such
losses are offset by the new use, 19 and the availabili-
ty of alternative sources of water to supply the new
use.19 A statutory procedure is also available to
change the point of diversion.102

SUMMARY

All western states except Nebraska permit voluntary
transfers of water rights. Such transfers can involve
changes in the point of diversion, use of water, or place
of use of water. While specific regulating provisions
vary from state to state, the goal of most states is to
foster voluntary transfers of water rights under condi-
tions that generally protect the rights of other users and
the public.
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CHAPTER 3

ECONOMIC AND LEGAL CONSEQUENCES

OF WATER RIGHT TRANSFERS

ECONOMIC CONSEQUENCES

Water is used efficiently when it is put to its highest
and best use. As economic conditions change over time
water must be reallocated to different uses and users
if ultimate eccnomic efficiency is to be obtained. If water
transfers are effectively barred, as in Nebraska, ineffi-
cient allocations of water are institutionalized. Any
resulting problems become progressively more severe
with the passage of time.

Market forces tend to allocate resources to their
highest and best uses provided rights to the resources
are transferable. If water rights are transferable, high
value users will be willing to pay more for water than
low value users can earn using the water themselves.
When this occurs, it is to the advantage of both the low
value user and the high value user to transfer water
rights to the high value user. Consequently, voluntary
transfers tend to promote the highest and best use of
water over time.

Absent some regulation of water right transfers,
however, transfers that are advantageous to the
transferee and the transferor may still fail to yield an
efficient allocation of resources for society as a whole.
The problem arises because voluntary water right
transfers have associated external costs that impact on
persons who are not parties to the transaction. Ex-
amples of these impacts include reduced or altered pat-
terns of return flow, altered streamflow in various parts
of the stream, and diminished economic activity in
locatlized areas. These external costs can fali on other
appropriators or on non-appropriators who use the
stream for aesthetic, recreational, or environmental pur-
poses. if an efficient allocation of water is to be achiev-
ed through the transfer process these external costs
must be accounted for. The legal means by which these
external costs are internalized is through the ‘“no in-
jury’’ rule.

The no injury rule provides that voluntary transfers
must be structured so as not to injure or injure
unreasonably the rights of other appropriators.! In some
states the rule is broadened to encompass interests
other than those of appropriators.2 The economic goal
of such rules is to make the transferring parties con-
sider and address all the costs and impacts of their pro-

posed transfers. Physical changes that create exter-
nal costs include: 1) increases in consumption; 2)
stream conveyance losses; 3} changes in the time pat-
tern of diversion; and 4) changes in the pattern of use.?

Water right transfers that increase the amount of
water consumption have important and obvious
economic impacts on other parties. If an old use was
50% consumptive and the new use is 100% consump-
tive, 50% of the diversion formerly returned to the
stream as return flow is now consumed and is therefore
lost to other appropriators.* Downstream appropriators
undoubtedly would have relied on the existence of
return flows in constructing their own water use
facilities. If the reasonable expectations of return flow
users could be defeated by voluntary transfers, the
result undoubtedly would be perceived to be unfair.
Moreover, economic inefficiencies would arise from the
resulting decrease in the certainty of holding a water
right.® The existence of such consumption related pro-
blems is commonly addressed by limiting water
transfers to the amount of water consumed in the ex-
isting use. This, in essence, gives junior appropriators
the right to rely on stream conditions in existence on
the date they filed their applications to appropriate. An
alternative solution, suggested in a National Water
Commission Report, would be to give appropriators a
property interest in return flows in addition to an interest
in water consumptively used.® Those return flow rights
could then be sold by appropriators.

Stream conveyance losses may occur when rights
are transferred to a new point of diversion and place
of use. On a downstream transfer, a portion of the water
released by the transfer may be lost to groundwater
aquifers. To account for this external cost, transfers
must be adjusted for expected stream conveyance
losses.

Some water rights, especially irrigation rights, are
mainly seasonal uses of water. If the full rate of diver-
sion, limited by percent consumed, is transferred to a
user who intends to use water year round, the impact
on the stream system will be greater under the new use
than under the existing use. For this reason, transfers
typically are restricted in the case of irrigation rights
to cover diversions only during a period of time approx-
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imating the irrigation season.

By far the most difficult problems associated with
transfers occur because of changes in the pattern of
use. Such problems arise because the point of diver-
sion and the point at which return flows enter a stream
are changed by some transfers. Injuries may result from
disrupted patterns of use even if the degree of con-
sumption remains unchanged. The existence of tran-
saction costs makes it impossible for voluntary transfers
to automatically achieve an efficient solution.? Problems
with downstream transfers can generally be solved by
limiting the amount of the transfer to the amount con-
sumed in the original use adjusted for stream con-
veyance losses. Generally, no one is injured® though
stream flows below the new use may increase under
some circumstances. Such transfers are inhibited,
however, by the inability of the transferor to capture the
full value of his transterred right.? Upstream transfers
present even more severe difficulties. If a senior right
is transferred upstream above a junior right located bet-
ween the old and new senior uses, the bypassed junior
right is always in danger of being adversely affected
by exercise of the new senior right no matter how the
transferred right is quantified.1® The only obvious solu-
tion is to destroy the priority of the senior right at least
as to all bypassed junior rights.

Transfer of appropriation rights also affects interests
other than those of appropriators. Streamflow changes
not directly injuring other appropriators may have an
important effect on fish or wildlife habitat, groundwater
recharge, waste assimilation, and on recreational,
scenic, and other values of the stream. Such effects
also must be evaluated and included in any economic
calculus before it can be determined whether or not a
proposed transfer is economically advantageous.

An efficient allocation of water rights is difficult to
achieve with transfers because of the nature of the ap-
propriation right. Such rights are expressed in terms
of diversion rates for particular uses instead of in ab-
solute quantities of water. Furthermore, the existence
of a priority system causes many difficulties, particularly
with respect to upstream transfers. As a consequence
of the property rights system, voluntary transfers tend
to be expensive. Buyers and sellers must be located,
the rights of third parties and the general public pro-
tected, and various administrative regulations complied
with. Such problems are exacerbated by the tendency
to issue appropriations in excess of the historic flows
of the river.11 Thus, transaction costs of voluntary water
right transfers are high and act as barriers to transfers
that would increase economic efficiency. One goal of
any water rights transfer mechanism therefore, should
be the elimination or reduction of transfer costs to the
degree possible.

It should be noted that an effective market in water
rights cannot exist until water becomes relatively
scarce. Scarcity creates value and value creates the
incentive to transfer. Removing legal barriers to
transfers in Nebraska would not automatically result in
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shifting rights in the near term, but over time transfers
would likely increase as water supplies become more
scarce.

LEGAL CONSEQUENCES

Most of the legal consequences associated with
voluntary transfers of water rights concern the need to
protect third party or public rights from the negative im-
pacts of such transfers. The existence of a *'no injury”
rule already has been discussed at length. An addi-
tional possible legal consequence of voluntary transfers
is the effect such transfers might have on the ability
of the state to control export of water beyond its
borders.

While the issue of water embargoes is beyond the
scope of this study, it is possible that state iaw could
control the degree to which the Supreme Court of the
United States would tolerate state restrictions on the
private export of water.12 An argument can be made
that if water rights can be transferred within the state
they cannot be restricted from transfer outside the state
given the requirements of the Commerce Clause of the
U.S. Constitution.13
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CHAPTER 4

ALTERNATIVE LEGISLATIVE
POLICY ACTIONS

INTRODUCTION

Previous chapters have analyzed Nebraska law
relative to the transfer of surface water rights and have
discussed the law of water rights transfers in selected
states. In addition, the economic and legal conse-
quences of transferabilty have been discussed.
Nebraska law is unigue in the legal and institutional bar-
riers it places on voluntary transfers of water rights.
While great variation can be found in the degree to
which transfers are restricted in other states, only
Nebraska has restrictions that are so onerous as to con-
stitute an effective ban on transfers.

This chapter lists only three major alternatives (1) no
change; (2) permit voluntary transfers; and (3) adopt
a sophisticated system of water banking. Aiternative #2,
however, delineates numerous options that might be
included in any permissive transfer system. The
ultimate policy decision to be faced, however, is a very
simple one: shall voluntary transfers of water and water
rights be permitted or shall they continue to be pro-
hibited? The economic and legal arguments bearing
on this basic policy issue were covered in Chapter
Three and will not be repeated here. The focus of this
chapter is on how transfers might be facilitated if the
underlying policy decision were decided in favor of
transfers.

Identification of Alternatives

Alternative #1: Make no change in existing law
respecting the transferability of surface water
rights.

Alternative #2: Provide that surface water rights may
be freely severed from the land and transfer-
red to a new use or a new location of use
without loss of priority, provided that such
transfers are approved in accordance with law.
Option a): Establish an administrative
mechanism to consider approval of water
transfers, assuring interested parties of notice
and an opportunity to be heard.

Option b): Provide that transfers will be approv-
ed only if it can be demonstrated that existing
appropriators are in no way injured by the
transfer.

Option c): Provide that transfers will be approv-
ed only if adversely affected users are fully and
fairly compensated.

Option d). Provide that the amount of a transfer
shall not exceed the amount of water consum-
ed in the original use.

Option e): Provide that transfers may not be ap-
proved if the transfer does not appear to be in
the public interest.

Option f): Provide that transfers will be disap-
proved if they would because an unreasonable
adverse effect on the habitat of fish or wildiife,
or on the recreational or aesthetic value of the
stream.

Option g): Provide that transfers of water rights
will only be permitted from one use to a similar
use.

Option h): Provide that surface water rights can
only be transferred to a preferred use.
Option i): Provide that surface water rights can
only be transferred within the boundaries of an
irrigation district, mutual irrigation company,
reclamation district, public power and irrigation
district, or irrigation project area of a natural
resources district.

Option j): Provide that the burden of sustain-
ing the desirability of any transfer is on the pro-
ponent of the transfer.

Alternative #3: Institute a water banking system to
facilitate a market in surface water rights.

Information Presented for Each Alternative

For each alternative and option, information is
presented under two headings: Description and
Methods of Implementation and impacts. Informa-
tion under the first heading, Description and Methods
of Implementation describes the alternative or option
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and how it might be implemented. For each alternative
strengths and weaknesses are discussed. The major
issue under most alternatives and options is the nature
of restrictions to be placed on voluntary transfers of
water rights and why such restrictions might be ap-
propriate or inappropriate.

Information under the second heading, Impacts,
summarizes the socio-economic and/or physical-
hydrologic and environmental impacts of each alter-
native or option when appropriate. For many of the
alternatives and options, impacts are either incalculable
or unpredictable. This is particularly true with respect
to physical/hydrologic and environmental impacts.
Generally, assuming adherence to the no injury rule,
impacts of alternatives that facilitate transfers cannot
be isolated from the transfers themselves. The transfers
that will occur depend on specific economic relation-
ships over time, which are impossible to predict.

DISSCUSSION OF THE ALTERNATIVES

Alternative #1: Make no change in ex-
isting law respecting the
transferability of surface water
rights.

Description and Methods of Impiementation. Ex-
isting Nebraska law concerning the transferability of
surface water rights was described in Chapter One.
This alternative would preserve the current situation.
As a practical matter, surface water rights in Nebraska
are not transferable, certainly if the rights vested subse-
qguent to April 3, 1895. While rights vesting prior to April
4, 1895 theoretically are transferable, no mechanism
exists to facilitate the transfer. A no transfer policy is
economically inefficient, as demonstrated in Chapter
Three.

Impacts. The major impact of a no transfer policy
is economic; water is permanently locked into its initial
use. As long as water has some value in its present
use a water right will not be abandoned. In a world of
scarcity, however, resources should be put to their
highest and best use. Locking water into existing uses
increases the likelihood that more valuable needs will
remain unmet. On the other hand, it is very difficult to
transfer water rights without adversely affecting some
other interests, although adverse effects can be
minimized. A prohibition on transfers thus gives existing
users the most security of right.

Alternative #2: Provide that surface water
rights may be freely severed from
the land and transferred to a new use
or a new location of use without loss
of priority, provided that such
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transfers are approved in accor-
dance with law.

Description and Methods of Implementation. This
alternative would preserve the rule that surface water
rights are appurtenant to the land, but allow them to
be severed and transferred apart from the land. Absent
such severance and transfer, water rights would con-
tinue to pass with the title to land as occurs presently.
The last clause of this alternative contemplates some
administrative or other formal approval mechanism
before such transfers could take place. Approval of the
director of the Department of Water Resources might
be required. While an approval mechanism is not
necessarily required, it would appear to be desirable
given the likelihood that third parties would be affected
by any transfer. Furthermore involving the Department
of Water Resources in any transfer process would
assure that state records would be adjusted to reflect
any changes in the location, use, or ownership of a par-
ticular right.

The alternative could be implemented rather easily
by statute. A representative statute might read as
follows:

Appropriation rights are for the purpose stated
in the application and are appurtenant to the
land where the water is put to beneficial use.
Such rights may, however, be severed from the
land and transferred to a new location, or the
purpose of use may be altered provided that
any such transfer of use or location of use is
first approved by the Director of the Depart-
ment of Water Resources.

The options following this alternative represent a nonex-
clusive and nonexhaustive list of ways the legislature
might constrain the Director in the exercise of his ap-
proval authority.

Impacts. Alternative #2 would remove the major im-
pediment to voluntary transfers of water rights in
Nebraska. As demonstrated in Chapter Three, volun-
tary transfers are desirable from the standpoint of
achieving economic efficiency. Equity impacts of the
alternative depend on the extent to which existing rights
of appropriators and other users are protected from the
adverse impacts of transfers. Such effects are discuss-
ed in detail in the various options following this alter-
native. In general, the physical-hydrologic and en-
vironmenta! impacts of a transfer policy cannot be
predicted absent knowledge of specific transfers that
will become economically feasible given a transfer
policy.

Establish an administrative mechan-
ism to consider approval of water
transfers, assuring interested parties

Option a):



of notice and an opportunity to be
heard.

Description and Metheds of Implementation. This
optional addition to Alternative #2 would establish a pro-
cedure for the Department of Water Resources or other
body to use in reviewing an application for a transfer
of water rights. A major concern of those opposed to
transfers is the fear that rights of third parties could be
adversely affected by the transfer. This alternative
would help preserve third-party rights by providing for
notice to interested parties and a right of such parties
to object to a transfer application. Such provisions also
assist the decisionmaker in securing the maximum
amount of information for the decision-making process.

Implementing this alternative requires legisiation as
well as development of regulations by the agency
charged with approval. Implementing legisiation might
read as follows:

Upon receipt of an application for approval of
a water right transfer, the Director of the
Department of Water Resources shall cause to
be printed a nctice of the application in one
newspaper of general circulation in every coun-
ty containing lands likely to be affected by the
transfer. Such notice shall be at applicant’s ex-
pense and run for three consecutive weeks.
The notice shall contain all pertinent informa-
tion contained in the application for transfer
and a statement informing interested parties of
a right to formally object at any time prior to
the elapse of two weeks from the date of final
publication. In the event of formal objection, a
hearing will be convened within three weeks
at which time all interested parties may in-
troduce evidence and cross examine
witnesses.

Of course, a variety of alternative notice and hearing
provisions might be substituted.

Impacts. The major impact of this option is to help

insure that all factors are considered in approving the
application. The potential transferor and transferee will
consider only the costs and benefits to each other. By
putting third parties on notice and giving them an op-
portunity to be heard, the Director will be made aware
of pessible injuries to third party rights that should be
considered in the approval process.
Option b): Provide that transfers will be approv-
ed only if it can be demonstrated that
existing appropriators are in no way in-
jured by the transfer.

Description and Methods of Implementation. This
optien would direct the Department of Water Resources
to withhold its approval from transfer applications if it

appears that other appropriators would be injured by
the transfer. An implementing statute might read as
follows:

No application to transfer water rights will be
approved if it appears that other appropriators
would be injured by the transfer.

This language could be made more or less restrictive
depending on how much discretion the legislature
would want to give the Department of Water Resources.
if any injury to other appropriators would negate a
transfer, it is probable few transfers would take place.
An alternative would be to provide for denial of a per-
mit if other appropriators were unreasonably injured
so that minimal interferences could be ignored.

Impacts. This option is designed to protect the ex-
pectations of other appropriators whose appropriations
might contain an earlier or later priority date than that
of the right being transferred. Thus, the relative posi-
tion of those with appropriation rights would be preserv-
ed as of the time of the transfer. No current ap-
propriators would suffer an adverse equity impact
because of the transfer. Efficient transfers might be bar-
red, however, under circumstances where a transferor
could afford to compensate other appropriators for their
losses.
Option ¢): Provide that transfers will be approv-
ed only if adversely affected users are
full and fairly compensated.

Description and Methods of Implementation. This
option is similar to the previous one in that it is design-
ed to prevent harm to other appropriators. Under this
option, however, the fact of injury alone would not bar
the transfer. To the extent that injured parties couid be
fully and fairly compensated, the transfer would be ap-
proved. An implementing statute might read as follows:

No application for transfer of surface water
rights will be approved uniess the transferor
fairly compensates injured appropriators to the
full extent of their injury.

Impacts. This aiternative preserves the equitable
position of present users much as the previous alter-
native does. {t is more desirable from an economic
perspective, however, since it keeps single curfent
users from halting a transfer on injury ground if the pur-
ported injury could be fully and fairly compensated in
other ways. This assumes, of course, that it is possi-
ble to accurately determine what constitutes full and
fair compensation in individual cases.

Option d): - Provide that the amount of a transfer
shail not exceed the amount of water
consumed in the original use.
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Description and Methods of Implementation. This
option is an attempt to avoid transfer-related injuries
to third parties by limiting the amount of water that can
be transferred. One of the more common injuries to
third parties caused by water right transfers is reduc-
ed water flows. Limiting the size of the transfer to the
amount of water consumed in the original use would
help alleviate return flow problems.

A maijor difficulty with this option is that of actually
measuring and determining the amount of water con-
sumed. Direct measurement of water consumption is
very expensive. Consequently, estimates of consump-
tive use are commonly employed, at least for vegetative
consumption. The most common estimating technique
is the Blaney-Criddle method,' which applies
temperature and sunshine data to crop specific con-
sumptive use coefficients developed for particular
geographic areas.? As with all estimating techniques,
however, results may not be accurate under all
conditions.?

Legisiation to implement this alternative might read
as follows:

The quantity of water transferred upon ap-
proval of the transfer application shall not ex-
ceed the amount of water consumptively used
under the current use.

Such legislation might also provide that the quantity of
water transferred could not exceed the historic rate of
diversion under the existing use.

Impacts. The impacts of this option are similar to
those of other no injury options. Existing appropriators
are protected by the rule. Properly administered, this
option is merely a codification of the no injury rule in
a more formal setting. From an economic perspective,
limiting the amount of transferable water to the amount
of water historically consumed is generally deemed to
be an essential element of an efficient water rights
transfer mechanism.

Option e): Provide that transfers may not be ap-
proved if the transfer does not appear
to be in the public interest.

Description and Methods of Implementation. This
option parallels similar language in the appropriation
saction of the Nebraska constitution.4 If an initial ap-
plication to appropriate water is subject to denial where
demanded by the public interest, it would seem
transfers of water rights should be subject to the same
prohibitions. Although the parameters of “‘public in-
terest” have not been defined in Nebraska, presumably
they could encompass social, economic, and en-
vironmentai factors.

Implementing language of a statute might read as
follows:
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An application for transfer of a water right shall
be denied if such denial is demanded by the
public interest.

Impacts. The impacts of this alternative cannot be
determined absent some understanding of the cir-
cumstances when the public interest language would
come into play. Potentially, however, such a provision
could be used to negate transfers if the public generally
would be injured by a transfer or if specific non-
appropriators, or groups of non-appropriators, would
be injured.
Option f): Provide that transfers will be disap-
proved if they would cause an
unreasonable *adverse effect on the
habitat of fish or wildlife, or on the
recreational or aesthetic value of
streams.

Description and Methods of Implementation. This
option addresses transfer-caused injuries to interests
other than those of appropriators. Changing the loca-
tion of use, in certain circumstances, may have a signifi-
cant impact on streamflows without necessarily injur-
ing the rights of other appropriators. The problem may
be particularly acute in critical habitat areas related to
ariver, or along particularly scenic or high recreational
use portions of the river. This option would allow the
Director of the Department of Water Resources to take
such factors into account in the consideration of a
transfer request.

The text of an implementing statute might read as
follows:

An application for a permit to transfer surface
water rights shall be denied if the Director
determines that the effect of the transfer would
be to cause unreasonable harm to the habitat
of fish or wildlife or to unreasonably interfere
with the aesthetic and recreational value of the
stream.

The statute as drafted would not bar transfers in the
event of any injury to the non-appropriative values of
a stream but would preclude approval only if such in-
jury was unreasonable.

Impacts. Potentially, this option could have positive
economic and environmental impacts. It recognizes the
real and substantial problem of adverse effects on
recreational and environmental values and
acknowledges that such effects should be considered
in a decision-making process if economically inefficient
transfers of water are to be avoided.

Option g): Provide that transfers of water rights
will only be permitted from one use to
a similar use.



Description and Methods of Implementation. This
option would prohibit transfers that resulted in a new
purpose of use. Only changes in the location of use
would be allowed. As a practical matter its major im-
portance would be to prohibit the voluntary conversion
of agricultural water rights into industrial water rights.

An implementing statute might read as follows:

An application for transfer of a water right shall
not be approved uniess the water transferred
is to be applied to a substantially similar use
after the transfer as it was applied before the
transfer.

impacts. This option would substantially restrict the
transferability of water rights as compared with other
options. Consequently, its economic impact would be
extremely limited. One of the major benefits of volun-
tary transfers is to help assure that water is applied to
it highest and best use over time. By prohibiting
changes in the purpose of use, this option would pre-
vent full realization of these benefits.
Option h): Provide that surface water rights can
only be transferred to a preferred use.

Description and Methods of Implementation. This
option would permit changes in the purpose of use, but
only if the new use was a preferred use® under
Nebraska law. Thus, industrial water rights could be
freely transferred to a new use, but agricultural rights
could be transferred only to domestic uses, and
domestic rights could not be transferred at all. An alter-
native formulation of the rule would provide that volun-
tary transfers would not be approved if the new use was
a less preferred one. Such a formulation would make
it possible to transfer rights within a preference class
as well as to a high preference class.

Statutory language to implement this option might
read as follows:

An application for a voluntary transfer of sur-
face water rights shall be denied if the new use
is a less preferred use than the existing use.

Impacts. No apparent economic reason exists that
would justify restricting the voluntary transfer of water
rights by imposing a preference scheme. To the extent
that existing preferences do not reflect economic reali-
ty, restricting transfers to less preferred users would
be economically inefficient. Traditionally, preferences
find application where involuntary transfers are con-
templated. It would seem that they serve no justifiable
purpose where voluntary transfers are at issue.
Option i): Provide that surface water rights can
only be transferred within the boun-
daries of an irrigation district, mutual
irrigation company, reciamation

district, public power and irrigation
district, or irrigation project area of a
natural resources district.

Description and Methods of Implementation.
Unlike the previous two options that would restrict
transfers involving changes in the purpose of use, this
option is designed to restrict transfers involving
changes in the place of use.

_Transfers would be approved only if both tracts of
land involved were located within the service area of
an irrigation project sponsored by a public entity.
Changes in the purpose of use could also be imposed
by combining this option with option (g). Thus, transfers
would also be allowed only for irrigation purposes.

Impacts. Since transfers within the irrigation project
area would normally not involve changes in the point
of diversion or quantity of water consumed, there
should not be any adverse impacts on other ap-
propriators except perhaps those also within the pro-
ject area. Adverse environmental impacts should also
be non-existent or minimal. This option would promote
efficiency in use within irrigation project areas.
However, it would prevent what could otherwise be
economically efficient transfers of watér rights outside
of such areas.
Option j): Provide that the burden of sustaining
the desirability of any transfer is on the
proponent of the transfer.

Description and Methods of Implementation. This
option provides that the burden is on the proponent of
a transfer to convince the approving agency that the
transfer should be approved. To the extent statutory
or administrative requirements are created, the propo-
nent would have the burden of meeting the re-
quirements. The eftect is to make the transferor prove
the transfer would not injure any other parties rather
than requiring the other parties to prove that they would
be injured.

Implementing language might read as follows:

The proponent of a voluntary water rights
transfer shall have the burden of proving that
the proposed transfer complies in all respects
with statutory standards.

Impacts. Placing the burden of proof on the propo-
nent of a transfer creates an inherent bias against the
transter. Conversely, placing the burden on opponents
of the transfer would create an inherent bias in favor
of the transfer. Requiring the propenent to bear the
ultimate burden, however, probably comports with most
persons’ notion of fairness in that it preserves the status
quo unless the proponent can demonstrate clearly that
other interests will not be unduly affected by the
transfer. On the other hand, an extreme application of
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the burden of proof would negate most transfers. One
option would be to substitute ‘‘reasonably
demonstrating” for “proving” in the suggested im-
plementing language. Many variations are possible.

Alternative #3: Institute a water banking
system to facilitate a market in sur-
face water rights.

Description and Methods of Implementation. A
water bank is a sophisticated water allocation
mechanism that is designed to facilitate a market in
water rights.8 Owners of water rights could deposit their
right to use water in a water bank or they could con-
tinue to use their water allocation. Individuals desiring
additional allocations of water could “‘borrow’” from the
bank. The price established by the bank would be the
price necessary to clear the market of rights; that is,
the price set by the bank would allow the water rights
to be used beneficially, rather than allowing them to
lie unused. The bank would not actually hold water
rights, but would act as a clearing house. The “interest
charges” would be paid to-depositors, that is, to those
who are willing to voluntarily give up all or a part of their
water rights for a period of time. Returns to depositors
would vary with demand conditions and the length of
time that one agreed to sign away one's right. Perma-
nent transfers could also be facilitated by the bank.

A successful water banking system would require
sophisticated data and accurate modeling. The bank
itself would be in the position of assuring that its tran-
sactions did not injure other rights. A substantial com-
mitment of resources would be required if a water bank
were to be created. Optimal design may require
regiona! water banks with provision for interbank
transfers.? Currently, water banks are probably on the
cutting edge of technological possibility. They tend to
become more feasible, however, as water becomes
more valuable. Although limited examples of water
banking can be found,® many conceptual problems
must be resolved before large scale water banks
become practical.? Water banking or brokering,
however, may offer the ultimate water management tool
at some time in the future.

Impacts. The major impact of a water banking
system would be the extent to which transfers would
be facilitated. Rights could be transferred on a short
term, long term, or permanent basis. The state could
participate in the banking transactions on behalf of
recreational users or environmental values. Transac-
tion costs would be minimized since parties would deal
with the bank rather than with each other. In theory,
banks would make it possible to bring a large number
of buyers and sellers together, a necessary condition
if a market is to operate efficiently. Free, flexible
transfers shouid lead to the highest and best use of
available water supplies at any moment of time. Since
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participation in the bank would be voluntary, water
banking would result in no adverse equity impacts for
individuals. In short, a theoretical water banking pro-
gram has uniformly positive impacts. Whether or not
the hydrologic and modeling data necessary for such
a proposal could be put together at any cost is highly
problematical at the present time.

SUMMARY

The ultimate policy decision addressed in this
chapter, and indeed in this entire report, is the extent
to which surface water rights ought to be transferable.
The three alternatives and ten options suggested could
be combined into far more permutations and combina-
tions. Adoption of certain options precludes adoption
of others but many are not mutually exclusive. In addi-
tion, many variations of individual options could be sug-
gested. However, the alternatives and options do give
a fair range of the various policy decisions that need
to be addressed in contemplating the transfer of sur-
face water rights.

If a decision is made to permit transfers the struc-
ture of any transfer mechanism must be considered.
Finally, it is theoretically possible to create a full-fledged
market system of allocating surface water rights
through use of water banks and brokers.

FOOTNOTES

1 Gould, “Conversion of Agricultural Water Rights
to Industrial Use"’, 27 Rocky Mt. Min. Law Inst.
791, 1826 (1982).

2 The Blaney-Criddle formula is fully explained in
Blaney and Criddle, ‘‘Determining Water Re-
quirements for Settling Water Disputes”, 4 Nat.
Resources J. 29 (1964).

3 Blaney-Criddle coefficients must be developed for

different environments. If the coefficients used
don’t closely correspond to the environment in
question, conclusions as to consumption will not
be accurate. Developing site specific coefficients
would be very costly. See generally Ellis and
DuMars, “The Two-Tiered Market in Western
Water”’, 57 Neb. L. Rev. 333, 362-63 (1978).
NEB. CONST., art. XV, § 6.
Preferences are the subject of a separate poticy
issue study. For sharp criticism of preference
oriented restrictions on the transfer of water rights
see Oeltjen & Fischer, “Allocation of Rights to
Water: Preferences, Priorities, and the Role of the
Market”, 57 Neb. L. Rev. 245 (1978).

s See generally Angelides and Bardach, Water
Banking: How to Stop Wasting Agricultural
Water (Inst. for Contemporary Studies, 1978).

7 Id. at 19.

Id. at 17-19.
See generally id. at 15-18; Gould, supra note 1,
at 1850.




CHAPTER 5

RELATIONSHIP OF THIS
STUDY TO OTHERS

Each policy issue study being conducted
demonstrates the interrelationship between water
policy issues. Water policy is complex, and no method
of distinguishing issues can successfully eliminate
overiaps. The purpose of this chapter is to identify the
most significant relationships between this study and
the other policy issue studies being conducted as part
of the State Water Planning and Review Process.

Identifying those relationships is important in each
case since any particular water policy action will have
greater impact upon overall water policy than the
resolution of the immediate issue at hand. At a
minimum, acticns that will prevent consideration of new
information at a later date will be discouraged by focus-
ing on the interrelationship of policy issues.

Significant relationships can be identified between
the subject of this report, Transferability of Surface
Water Rights, and several of the other policy issue
studies being conducted. The extent of that relation-
ship, if any, is addressed study by study in the material
which follows.

STUDY #1:
INSTREAM FLOWS

To the extent they would change the location of diver-
sions, transfers of surface water rights could intentional-
ly or unintentionally affect instream flows and the water
uses that are dependent upcn maintenance of those
flows. Some of the options to Alternative #2 in this report
(particularly option f) would require assessment of those
instream effects before approval of a water right
transfer could be granted. Other options would provide
no specific protection for those uses.

Alternatives #10 and 11 in the January, 1982 /nstream
Flows Report deal specifically with voluntary transfers
of surface water rights. The first of those alternatives
would authorize the transfer of natural flow permits for
instream uses, while the second would prohibit such
transfers.

STUDY #2:
WATER QUALITY

Since surface water quality can depend greatly upon
the amount of water available to dilute pollutants, rela-
tionships between the Water Quality Study and this
study are much the same as those noted above for the
instream Flows Report. The actual rtelationship in
specific situations would depend upon the extent to
which individual transfers of water rights would affect
water quality or would be accomplished for the benefit
of water quality.

STUDY #3:
GROUNDWATER RESERVOIR
MANAGEMENT

The relationship between this study and the Ground-
water Reservoir Management Study are similar to those
noted above for Studies #1 and #2. Certain reaches
of some Nebraska streams naturally recharge ground-
water aquifers. A change in the point of diversion of
a surface water appropriation could affect such
recharge either beneficially or adversely, depending
upon the circumstances of the transfer. Such effects
could be assessed prior to approval of a water right
transfer.

STUDY #4:
WATER USE EFFICIENCY

One of the primary justifications for allowing
transferability of surface water rights would be an an-
ticipated improvement in economic efficiency. While the
Water Use Efficiency Study is to be directed primarily
at physical efficiency as opposed to economic efficien-
cy, the two are often closely related. When the value
of water per unit is high, there is a greater likelihood
that physical efficiency will be sought. Authorizing
transferability of surface water rights, therefore, also
could be identified as a possible alternative in the Water
Use Efficiency Report when it is completed in 1984.
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STUDY #5:
SELECTED WATER RIGHTS ISSUES

Report #1, Preferences in the Use of Water. As the
Preferences in the Use of Water Report noted, that study
and this one are closely related. Both reports point out
that surface water preferences operate as a limited ex-
ception to the rule that surface water rights cannot be
transferred in Nebraska. While exercise of a preference
may not technically result in a transfer of the water right
from the inferior to the superior user, the same result
occurs, at least in the short term, i.e. the superior user
gets the water by compensating the inferior user for his
loss. A major difference between exercise of a
preference and transfer of a water right is in the per-
manence cf the action taken. Preferences are exercis-
ed only when there is insufficient water for the needs
of both the superior and inferior users. When the water
is adequate for both, they both may divert up to their
allocated amount. By contrast, when a surface water
right is transferred, the original owner no longer has
rights to use the water and has to obtain a new ap-
propriation with a later priority date if he or she desires
to continue to use water from the stream. The primary
difference between exercise of a preference and
transfer of a water right, however, is that transfers are
voluntary transactions among all parties while a
preference can be exercised over the objections of in-
ferior users.

Transferability of surface water rights could be im-
plemented without modifying the current preferences
system. Transferability would be authorized only in will-
ing buyer-willing seller situations, while preferences
couid continue to allow the involuntary reallocation of
water to preferred users during times of shortage. If Op-
tion (h) of Alternative #2 of this report were im-
plemented, the relationship between preferences and
transferability would be particularly direct. That option
would allow a transfer only to a superior use. Implemen-
tation of that option essentially would amount to an ex-
tension of the current preferences system, the dif-
ference being the ability to permanently transfer a water
right from one user to another rather than simply aliow-
ing temporary interference with that right.

Report #2, Drainage of Diffused Surface Waters.
No significant relationships with this study have been
identified.

Report #3, Water Rights Adjudication. Implemen-
tation of Aiternative #2 in this report could result in fewer
water rights being cancelled for nonuse. Water users
no longer desiring to make use of the water might in-
vestigate the possibility of a sale of that water right
rather than allowing it to become subject to forfeiture
for more than three years non-use.
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Report #4, Property Rights in Groundwater. No
significant relationships with this study have been
identified.

Report #5, Riparian Rights. If riparian claims were
adjudicated and integrated into the appropriations
system, the number of water rights potentially subject
to transfer would increase by the number of such claims
integrated. The number of third parties potentially af-
fected by water rights transfers would also increase by
the same number. The effect could be to prevent some
transfers which might have otherwise occurred had
riparian rights not been adjudicated and integrated.

Report #6, Interstate Water Uses and Conflicts.
One alternative identified in the Interstate Water Uses
and Conflicts Report is the possibility of Nebraska of-
fering to buy water rights in upstream states. If that
were possible, Alternative #3 in this report (instituting
a water banking system) would be one way to
redistribute the purchased water rights to Nebraska
users.

At least one other relationship between these two
studies can be identified. A likely impact of authoriz-
ing the transfer of water rights would be the retention
of some early priority rights that would otherwise have
been cancelled because of non-use. If this were to oc-
cur, it might enhance Nebraska's position in the resolu-
tion of interstate disputes.

Report #8, Beneficial Use. Although a task force
report has been completed on the subject of beneficial
use, the report may not be finalized by the Commis-
sion because of the increasingly evident overlap bet-
ween that study and the other studies being conducted,
particularly Water Use Efficiency. If a Beneficial Use
report is actually prepared, it appears that relationships
with this report would be similar to those addressed
earlier under Study #4: Water Use Efficiency.

STUDY #6:
MUNICIPAL WATER NEEDS

The report on Municipal Water Needs is being com-
pleted at approximately the same time as this report.
One of the alternatives presented in that report is to
allow municipalities to purchase water rights and to do
so specifically for the purpcse of maintaining
streamflow for recharge of municipal well fields. If
transferability of surface water rights were authorized,
municipalities would be among the more likely can-
didates to express interest in purchasing such rights,
Water for municipal use has a relatively high economic
value.



STUDY #7:
SUPPLEMENTAL WATER SUPPLIES

The Supplemental Water Supplies Study will address
ways to redistribute water supplies to areas where sup-
plies are inadequate. Although that study will primarily
deal with presently unused supplies, it will not
necessarily be restricted to such sources. Voluntary
transfers of water rights are one method that could be
used to supplement water supplies in any particular
location.

STUDY #8:
INTERBASIN TRANSFERS

STUDY #9:
WEATHER MODIFICATION

STUDY #10:
WATER - ENERGY

STUDY #11:
SURFACE - GROUNDWATER
INTEGRATION

Studies #8 and #9 were originally scheduled for com-
pletion as a part of the State Water Planning and
Review Process, but have since been cancelled.
Studies #10 and #1171 are identified and discussed in the
September 15, 1982 Annual Report and Plan of Work.
The scope of these two studies, however,has not been
well defined at the time this report is being prepared
and no attempt has been made to identify possible rela-
tionships with this study.
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Appendix A
SUMMARY OF HEARING

REPORT #7
TRANSFERABILITY OF SURFACE WATER RIGHTS

2:00 p.m., 7:00 p.m.
SEPTEMBER 8, 1982
Lincoln, Nebraska
Nebraska State Office Building

PUBLIC NOTICE

Legal notice of this hearing was published in eight
newspapers across the State of Nebraska. Press
releases were sent to every newspaper and radio sta-
tion in the state.

HEARING PROCEDURE

This hearing was held simultaneously with hearings
on two other Selected Water Rights Issues Policy Study
reports and on the Municipal Water Needs Policy Issue
Study. Robert W. Bell and Henry P. Reifschneider
presided jointly over the hearing and James R. Cook
conducted the hearing. A brief summary of each report
was presented prior to the receipt of testimony. Those
present were given an opportunity to testify on all of
the reports. An informal question and answer period
was then conducted, and an opportunity for additional
testimony was offered prior to the conclusion of the
hearing.

TESTIMONY OFFERED

No testimony was presented on Report #7 on
Transferability of Surface Water Rights.
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Appendix B

SUMMARY OF HEARING

REPORT #7
TRANSFERABILITY OF SURFACE WATER RIGHTS
2:00 p.m., 7:00 p.m.
SEPTEMBER 29, 1982

Ogallala, Nebraska
Holiday Inn

PUBLIC NOTICE

Legal notice of this hearing was published in nine
newspapers across the State of Nebraska. Press
releases were sent to every newspaper and radio sta-
tion in the state.

HEARING PROCEDURE

This hearing was held simultaneously with hearings
on two other Selected Water Rights Issues Policy Study
reports and on the Municipal Water Needs Policy Issue
Study. Commission members Wayne Johnson,
Maureen Monen, and Henry Reifschneider presided
jointly over the hearing and James R. Cook conducted
the hearing. A brief summary of each report was
presented prior to the receipt of testimony. Those pre-
sent were given an opportunity to testify on all of the
reports. An informal discussion with questions and
answers was then conducted. An opportunity for addi-
tional testimony was offered prior to the conclusion of
the hearing.

TESTIMONY OFFERED

A brief summary of the report noted that it dealt only
with the right to use water in natural streams. At the
present time, surface water rights are issued for a
specific purpose on specific land for a specific quanti-
ty and cannot be transferred. A short discussion period
ensued with a number of questions asked and com-
ments made concerning the report and the alternatives.

One individual asked how the banking system would
work. It was explained that the state would act as a
depository or a broker. Another person questioned
whether the state would in that case receive a commis-
sion and the appropriator selling the right, actual pay-
ment. The view was offered that this type of system
would be an entirely new concept and should be given
a lot of consideration before taking any action.

It was mentioned that Alternative #2 would permit
transfers to occur without a loss of priority. In response

to a question on whether there was any kind of
timetable, it was stated that transfers need not
necessarily be permanent. It was suggested that there
could be an agreement reached for a certain number
of years to sell a water right.

The comment was made that if surface water rights
became transferable, they might also become more
susceptible to condemnation. It was noted that many
of the mechanical aspects of tranferability would de-
pend on how the Legislature decided to implement the
concept.

Formal testimony was offered as follows:

1. Mervyn Gompert, North Platte Natural
Resources District. Mr Gompert offered testimony in
favor of Alternative #1 recommending no change in ex-
isting law. He pointed out that agriculture is the domi-
nant feature in Nebraska. He was concerned that
agriculture cannot afford to compete with industry and
other uses and therefore, other factors, than dollars,
need to be considered if any transfers are to be made.
In his opinion, the present system has worked well and
should not be changed. However, if forced to choose
among the options under Alternative #2, option g might
be acceptable.

2. Don Steen, Jirdon Land, Co., Pathfinder North
Platte Valley Livestock, Co. Mr. Steen presented
testimony based upon findings in, and his interpreta-
tion of the recently completed High Plains-Ogallala
Aquifer Study report. Projections in that report indicate,
in Steen’s opinion, that the state of Nebraska is in a
unique position to become the leader in the future in
processing up to 30% of all the beef and pork in the
United States. He believes the state of Nebraska could
preempt the states of Kansas and Texas, by develop-
ing those agricultural processing industries in Nebraska
at less cost.

Unfortunately, Steen peinted out, water rights in
Nebraska cannot be transferred to an agricultural pro-
cessor. One cannot operate a packing plant because
one cannot obtain the water. His recommendation,
therefore, was that while we should still be jealous of
our water, we should consider limited transferability of
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water rights for crop processing. He felt that we may
be able to use water more efficiently by using the water
for agricultural processing and the people who carry
out the processing in order to assure a market for the
crops we produce. In this vein, he favors Alternative #2,
options a, b, ¢, d, e, and i with some modifications.

3. Kent Miller, Twin Platte Natural Resources
District. Mr. Miller suggested that if Aiternative #2 is
considered, the option that provides that transfers will
be approved only if there is no injury to third parties
(option b) should be selected. He further urged that a
strict interpretation is needed to protect third parties.

4. Bruce Snyder. Mr. Snyder questioned the
assumption he feels is made throughout the report that
the one who can afford to pay for the water will make
the best use of it. “‘Highest economic use’’ are the par-
ticular words to which he referred. He had serious
reservations about this because costs for some water
users can often be passed through, for example, to
customers by a power plant. Another criticism offered
was that the report appears to gloss over the fact that
there might be a problem with water leaving the state
if such a transfer policy were adopted, and that this
should be clarified.




Appendix C

LEGISLATURE OF NEBRASKA
EIGHTY-EIGHTH LEGISLATURE
FIRST SESSION (1983)
LEGISLATIVE BILL 21

Committee: Public Works

Adopted: February 23, 1983

Signed by Governor Kerrey: February 25, 1983

Probable Effective Date: Late August, 1983 (3 months after adjournment of the 1983 Legislature).

FOR AN ACT to amend section 46-122, Reissue Revised Statutes of Nebraska, 1943, relating to surface water and
irrigation; to modify provisions relating to certain water rights; to authorize a change of location; to provide
duties; and to repeal the original section.

Be it enacted by the people of the State of Nebraska,

Section t. That section 46-122, Reissue Revised Statutes of Nebraska, 1943, be amended to read as follows:

46-122. Itis hereby expressly provided that all water distributed for irrigation purposes shall attach to and follow
the tract of land to which it is applied, uniess a change of location has been approved pursuant to section 6 of this act.

The; Rrevided—hewever—the board of directors may by the adoption of appropriate bylaws by +aws—previde- for
the suspension of water delivery to any land in such district upon which the irrigation taxes levied and assessed
thereon shall remain due and unpaid for two years. It shall be the duty of the directors to make all necessary ar-
rangements for right-of-way for laterals from the main canal to each tract of land subject to assessment, and when
necessary the board shall exercise its right of eminent domain to procure right-of-way for the laterals and shall make
such rules in regard to the payment for such right-of-way as may be just and equitable.

Sec. 2. Any person having a permit to appropriate water for beneficial purposes issued pursuant to Chapter 46
who desires to transter the use of such water appropriation to a different location within the same river basin than
that specified in the permit shall apply for approval of such change to the Department of Water Resources.

Sec. 3. Upon receipt of an application filed under section 2 of this act, the Director of Water Resources shall cause
a notice of such application to be published at the applicant’s expense at least once a week for three weeks in at
least one newspaper of general circulation in each county containing lands on which the water appropriation is or
is proposed to be located and a newspaper of general circuiation in Nebraska:

Such notice shall be published at least once a week for three consecutive weeks, and shall contain a description
of the water appropriation, the number assigned such permit in the records of the department, the date of priority,
a description of the lands to which such water appropriation is proposed to be applied, and any other relevant
information.

The notice shall state that any person may in writing object to and request a hearing on the application at any
time prior to the elapse of two weeks from the date of final publication.

Sec. 4. The department may hold a hearing on an application filed under section 2 of this act on its own motion,
and shall hold a hearing if requested by any person.

Sec. 5. Any hearing held pursuant to section 4 of this act shall be conducted in accordance with sections 46-209
and 46-210.

Sec. 6. The Director of Water Resources shall approve an application filed pursuant to section 2 of this act if:

(1) The requested change of location is within the same river basin and will not adversely affect any other water
appropriator and will not significantly adversely affect any riparian water user who files an objection in writing prior
to the hearing;

(2) The requested change will use water from the same source of supply as the current use;

(3) The quantity of water to be transferred to the new location will not exceed the amount consumptively used
under the current use;

{(4) The water will be applied to a use in the same preference category as the current use, as provided in section
46-204; and
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(5) The requested change is in the public interest.

The applicant shall have the burden of proving that the change of location will comply with subdivisions (1) to (5)
of this section, except that the burden shall be on the riparian user to demonstrate his or her riparian status and
to demonstrate a significant adverse effect on his or her use in order to prevent approval of an application.

In approving an application, the director may impose any reasonable conditions deemed necessary to protect the
public interest. An approved change of location shall retain the same priority date as that of the original water right.

Sec. 7. That original section 46-122, Reissue Revised Statutes of Nebraska, 1943, is repealed.
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